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REQUEST FOR COMMITTEE ACTION  
 

HENDERSON COUNTY  
 

Zoning Board of Adjustment 
 
 

 
MEETING: December 18, 2019 
 
SUBJECT: Martin Appeal 
 
PRESENTER: Toby Linville  
 
ATTACHMENTS: Staff Report 
 
SUMMARY OF REQUEST: Appeal of use requirements of Henderson County Land 

Development Code §42-62 
 
Suggested Motion:  I move to uphold/overturn the decision of the Zoning Administrator to allow 

a Recreational Vehicle to be set-up permanently on a parcel of land. 
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   Henderson County, North Carolina  
   Code Enforcement Services 
  

 
1.Committee Request  

1.1. Applicant: Michael Martin 
1.2. Request: Appeal Table of Permitted Uses of Land Development Code 
1.3. PIN: 9575951772    
1.4. Size: .31 acres +/- 
1.5. Location: 248 Camp Windy Wood 
1.6. Requirements: 

Timeline: 
• 5/8/18 Stop Work Order Picnic Shelter 
• 5/15/18 Building Permit for single family dwelling issued 
• 9/7/18 Notice of Violation RV Setup 
• 8/7/19 Newspaper Classified 
• 9/20/19 Mitchell Letter clarifying permitting  
• 10/24/19 Planning Board Appeal 
• 11/20/19 Zoning Board of Adjustment Appeal 

 
§42-309. Henderson County Zoning Administrator 
A. Powers and Duties Pursuant to This Chapter. The Zoning Administrator shall have the following 
duties with respect to this Chapter, to be carried out in accordance with the terms of this Chapter: 
(1) Interpretation. To interpret the terms and provisions of this Chapter. 
(2) Enforcement. To enforce the provisions of this Chapter related to zoning regulations including 
properly investigating complaints from persons who allege that violations of this Chapter have occurred 
and initiating appropriate action as necessary to prevent, enjoin, abate or remove any violations found. 
The Zoning Administrator, or his/her duly authorized representative, may enter any building, 
structure or premises, as provided by law, to perform any duty imposed upon him/her by this Chapter. 
(3) Staff Support. To provide staff support to the Zoning Board of Adjustment. 
(4) Membership on the Technical Review Committee. To serve as a member of the Technical Review 
Committee. 
(5) Communication Facilities Administrator. To serve as the Communication Facilities Administrator. 
(6) Manufactured Home Park Administrator. To serve as the Manufactured Home Park Administrator. 
(7) Site Plan Review. To approve, approve conditionally or deny all minor site plans; 
(8) Text Amendments. To initiate text amendments to this Chapter by submittal to the Planning 
Director. 
(9) Map Amendments. To initiate map amendments to the Official Zoning Map. 
(10) Sign Permits. To grant sign permits as authorized by this Chapter. 
(11) Temporary Use Permits. To grant temporary use permits, administer theprovisions of this Chapter 
related to temporary use permits and, at the discretion of the Zoning Administrator, refer applications for 
temporary use permits to the Zoning Board of Adjustment for approval. 
(12) Zoning Permits. To grant zoning permits as authorized by this Chapter. 
(13) Zoning Compliance Inspections. To administer the provisions of this Chapter relating to zoning 
compliance inspections. 
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(14) Variances. To review variance requests and make recommendations to the Zoning Board of 
Adjustment for final action thereon. 
(15) Statutory Vested Rights. To administer the provisions of this Chapter relating to Vested Rights for 
which he/she is the approving official. 
(16) Additional Powers and Duties. Such additional powers and duties as may be set forth for the Zoning 
Administrator elsewhere in this Chapter and in other laws and regulations. 
 
§42-347. General 
All permit applications shall include, at minimum: (1) the name(s) and address(es) of the owner(s) of the 
property in question; (2) the location of the property; (3) the PIN as shown on the County tax listing; (4) 
a description and/or statement of the present zoning district; (5) the appropriate level of site plan; and, 
where an applicant chooses to appoint an agent to speak on their behalf, (6) an agent form. Permit 
applications may run concurrently with site plan review, amendment requests or other applications for 
approvals required for the particular development.  All permit applications shall adhere to the applicable 
review and approval process as outlined in this Article. 
 
§42-379. Appeals 
Questions arising in connection with the enforcement of this Chapter shall be presented first to 
the approving official or agency and shall be presented to the appellate agency only on appeal 
from the approving official or agency (See Table 12.1). Appeals must be filed 30 days from the 
date of the decision with the approving official or agency. Where the appellate agency is the 
Zoning Board of Adjustment (ZBA), the ZBA shall hold a public hearing on the appeal in 
accordance with §42-371 (Quasi-Judicial Process Standards). 
 

 
 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 



 November 20, 2019 
 

36 

§42-38. Waterfront Residential District (WR) 
A. Purpose. The Waterfront Residential District (WR) is established to maintain the zoning 

in place prior to the adoption of this Chapter 42. This district is established for residential 
development on or adjacent to waterfront property, that which is navigable for small 
recreational-type boats and watercraft. The district is intended to maintain and promote 
low-density single-family development and is intended to provide protection of the 
existing waterfront character and environmental sensitivity, particularly the water quality 
and any adjacent wetlands. The WR District shall not be extended from the locations 
designated on the Official Zoning Map, nor shall new WR District areas be designated 
except where initiated by the Board of Commissioners or Planning Board. The WR 
District may be altered or removed with the completion of Community Plans. 

B. Dimensional Requirements. Each use allowed in this district shall at a minimum 
conform to the following requirements. In some cases a specific use may be required to 
meet the Supplemental Requirements as set forth in §42-63 (Supplemental 
Requirements). The Conservation Subdivision option shall be available in the WR 
District. Minimum lot sizes shall not apply when using the Conservation Subdivision 
option and an average density of one (1) unit per 30,000 square feet shall be applied. 

Table 2.12. WR Dimensional Requirements 

(1) Minimum Lot Area (sq ft) 30,000 
Minimum Lot Area Per Dwelling (Family Unit) (sq ft) 30,000 

(3) Yard Setbacks (feet)

Front or ROW
(2) Major Roads 60 

All Others 45 
Side None 
Rear 25 

Waterfront None 
Maximum Height Principal Structure (feet)  35 

Maximum Height Accessory Structure (feet) 15 
Maximum Height Boat House (feet) 

(Measured from Full Pond Elevation) 
25 

(1) The minimum lot area for portions of the tract with a slope of 60 percent or 
greater (where such slope areas of the tract account for ten (10) percent or more 
of the tract) shall be twice the minimum lot area of the district. 

(2) Major roads shall include: Interstate 26, US Highway 64, US Highway 25, US 
Highway 176, NC Highway 280, NC Highway 191, Kanuga/Crab Creek Road 
(SR 1127), Clear Creek Road (SR 1503), Upward Road (SR 1722), and the 
Upward Road Connector (SR 1783). 

(3) Yard setbacks shall be measured from the centerline of right-of-way. Where the 
road is a major road and more than two (2) lanes (including parking lanes), the 
yard setback requirements shall be measured and begin at a point on the pavement 
12 feet from the edge of the paved road abutting the property in subject. 

C. Permitted Uses. Within the WR District, the following uses are permitted: 
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(1) Dwelling, single-family, and manufactured homes (multi-section), excluding 
manufactured homes (singlewide) and mobile homes (See SR 1.4 (Dwelling, 
Manufactured/Mobile Home (multi-section/singlewide) and SR 1.6 (Dwelling, 
Single Family Detached)). 

(2) Customary Accessory Building (Including garages, storage buildings, pools, 
tennis courts, boathouses and similar recreational uses). Customary accessory 
buildings: 

a. Shall be permitted in rear yards, provided that they are located not less 
than five (5) feet from any property line;  

b. May be permitted in side yards, provided that their placement shall not 
exceed the minimum side yard setback requirement for that district or use; 

c. Shall not be permitted in front yards, except in the following cases:  

1. Where, by definition, more than one (1) front yard exists, such as 
in corner lots or double fronted lots; or 

2. Where the measurement of a lot's perimeter boundary is equal to or 
exceeds 50 percent of the abutting road right-of-way; 

d. In Subsection c.1. and c.2. above, an accessory building shall not be 
located closer to the center line of the abutting road than is otherwise 
permitted by this Chapter;  

e. In these cases only, such determination shall be made by the Zoning 
Administrator on a case-by-case basis. Determinations shall take into 
account orientation of the structure and dwelling, road and driveway 
location, topographical features, traffic volume, and visual buffers; and 

f. In no case shall an accessory building be permitted in any front, side or 
rear yard if it exceeds 15 feet in height or if it occupies more than 30 
percent of the required yard area; however, height restrictions do not apply 
on lots of one (1) or more acres. Maximum building height for private 
boathouses shall be 25 feet measured from the full pond elevation (lakes) 
or mean sea level elevation (rivers). 

(3) Signs not more than four (4) square feet in area advertising the sale or rental of 
property on which they are located. 

(4) Church, provided that: 

a. The structures are placed not less than 50 feet from any property line; 

b. They are located with access to a street, as shall be determined by the 
Zoning Administrator; and 

c. There is a planted buffer strip along the side and rear property lines, 
except where such lines run parallel and contiguous with streets, 
streambeds, lakes and railroad tracks.  (See also SR 5.3 
(Cemetery/Mausoleum/Columbarium (excluding crematoriums))) 

(5) Church bulletin boards not exceeding 12 square feet in area. 
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(6) Utility Substation (See SR 9.13 (Utility Substation)). 

(7) Communications Facilities, Category 1 (See SR 9.3 (Communications Facilities, 
Category 1)). 

(8) Family Care Home (See SR 1.8 (Family Care Home)). 

(9) Solar Panels (See SR 2.11 (Solar Panels)). 

D. Permitted with a Special Use Permit. Within the WR District, the following uses are 
permitted with a special use permit provided that the conditions listed below be met. This 
special use permit shall be issued in accordance with §42-356 (Special Use Permits): 

(1) Park (See SR 4.16 (Park)). 

(2) Tennis Club (See SR 4.24 (Swim and Tennis Club)). 

(3) Racquet Club. 

(4) Golf Course (See SR 4.7 (Golf Course and/or Country Club)). 

(5) Camp (See SR 4.3 (Camp)). 

(6) Customary Incidental Home Occupation (permitted as accessory uses in a 
residence). Customary incidental home occupations include, but are not limited 
to: construction, and the practice of such professions as insurance, medicine, 
artistry, architecture, and accounting. Customary incidental home occupations 
must: 

a. Be conducted entirely within a dwelling; 

b. Be carried on by the occupants thereof;  

c. Be clearly incidental and secondary to the use of the dwelling for 
residential purposes; 

d. Not change the character thereof;  

e. Not install or use mechanical equipment except such as is normally used 
for domestic or professional purposes; 

f. Not have over 25 percent of the total floor space of any structure in use 
for a home occupation; and 

g. Not be conducted in any accessory building.  

(7) Communication Facilities, Category  2 where such towers are limited to: (1) 
monopole towers, and (2) a height no greater than 100 feet (See also SR 9.3 
(Communication Facilities, Category 2)). 

(8) Wind Mill/Turbine, Accessory ≤ 40 ft (See SR 3.16). 

(9) Wind Mill/Turbine, Accessory > 40 ft (See SR 3.17). 
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Map A: Aerial Photo/Pictometry 
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2. Current Conditions 
      2.1 Current Use: This parcel is currently in residential use. 

2.2 Adjacent Area Uses: The surrounding properties are residential uses. 
2.3 Zoning:  The subject property is Waterfront Residential (WR). 

Map B: Current Zoning  
 

 
 

3. Floodplain /Watershed Protection The property is not located in a Special Flood Hazard Area.  
The property is not in a Water Supply Watershed district. 

4. Water and Sewer Community well and private septic system serve this property. 
4.1. Public Water:  Public water is not available. 
4.2. Public Sewer:  Public sewer is not available.  
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Map C: CCP Future Land Use Map 

 
 

5. Staff Comments  
The 2020 CCP: The CCP Future Land Use Map places the Subject Area in the Rural/Urban 
Transition Community.  The text and map of the 2020 CCP suggest that the Subject Area would 
be more suitable for the following: 
The following is a description of the patterns of development envisioned within the RTA.  
1. The RTA is currently rural in character, with existing pockets of limited higher density 
residential and commercial development.  Slopes vary across the RTA, although the area can be 
considered to be generally developable.  The primary factor preventing urban development in the 
RTA is the absence of sewer and water service.  The RTA will continue to experience extensive 
development over the operational timeframe of this Comprehensive Plan.    

 
6.  Staff Recommendations  

Staff’s Position, under the guidelines of current plans, policies and studies, is to overrule the 
appeal and uphold Henderson County’s decision to enforce the Land Development Code and 
disallow the Recreational Vehicle to be set-up permanently at 767 Hidden Valley Dr.   
 

 
7. Photographs  
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