Chapter 97
Regional Water Supply and Water Service Agreement

[HISTORY: Adopted by the Board of Commissioners of Henderson County. Amended 11-11-1995.]

This REGIONAL WATER SUPPLY AND WATER SERVICE AGREEMENT made and entered
into thisthe 11th day of November, 1995,by and between COUNTY OF HENDERSON, a body
politic and corporate (herein "Henderson County"); THE CANE CREEK WATER AND SEWER
DISTRICT, amunicipal body created pursuant to Chapter 162A-86 et seq. of the North Carolina
General Statutes (herein "the District"); THE ASHEVILLE/BUNCOMBE WATER AUTHORITY,
ajoint agency created pursuant to former Chapter 160-460 et seq. of the North Carodlina General
Statutes (herein " Authority"); CITY OF ASHEVILLE, amunicipal corporation

(herein" Asheville"); and the COUNTY OF BUNCOMBE, abody politic and corporate (herein
"Buncombe County"), hereinafter collectively called the " Parties."

WHEREAS, in order to best conserve, protect and utilize the natural resources of Western North
Carolina, theAuthority, Buncombe County, Henderson County, the Metropolitan Sewerage District (herein
"MSD"), Asheville and the City of Hendersonville, North Carolina, adopteda"RESOLUTION OF
INTENT TO STUDY THE CREATION OF A REGONAL WATER AND SEWER AUTHORITY;" and

WHEREAS, theAuthority asajoint agency may notown real property and title to real property
acquired by the Authority has beenvestedin Asheville; and

WHEREAS, aspart of its plan to obtain a reliable, long-term water source, the Authority and
Asheville acquired approximately one hundred thirty-seven (137) acres of real property along the French
Broad River in Buncombe County, North Carolina for a new water treatment plant, said property being
more particularly describedin Deed Book 1358, at Page 613, of the Buncombe County, N.C. Register's
Office (herein "theBrevard Road Site"); and

WHEREAS, theState of North Carolina Department of Environment, Health and Natural
Resources has recommended that the A uthority consider water intake sites further upstream from the
Brevard Road Site in Henderson County; and

WHEREAS, theAuthority on behalf of the City of Asheville plans to purchasereal property in
Henderson County for the placement of water intakes and water treatment facilities; and

WHEREAS, Henderson County seeks areliable long term means of properly and adequately
disposing of its wastewater and sewage; and

WHEREAS, Henderson County has entered into negotiationswith MSD to haveM SD accept
Henderson County's wastewater and sewage; and

WHEREAS, theAuthority, Asheville and Henderson County entered into a Regional Water
Agreement, dated June 28, 1994, setting forth the general terms for theprovision of potable water to the
citizens of Henderson and Buncombe Counties; and

WHEREAS, in order to supplement theRegional Water Agreement all the Parties, except
Asheville, agreed to and signed a" Regional Water Supply and Water Services Agreement” (the "Regional
Agreement”); which has been submitted to Asheville for consideration; and

WHEREAS, Asheville requested that amendments be made to theRegional Agreement in order
that said Agreement be consistent with the requirements of Asheville in relation to other obligations of
Asheville, including Asheville's obligation for undertaking the revenuebond financing associated with the
construction of thefacilities provided for in said Agreement; and
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WHEREAS, theParties desire to amend, restateand replace the Regional Agreement in its
entirety by theterms of thisFirst Amended and Restated Regional Water Supply and Water Service
Agreement; and

WHEREAS, theAuthority, Asheville and Buncombe County acknowledge that the Supplemental
Water Agreement, dated August 1987 (herein " Supplemental Water Agreement") will be amended, if
required, to provide consistency with and continuity to the terms set forth herein;

NOW THEREFORE, in consideration of the mutual promises contained herein and other good and
valuable consideration, the receipt and sufficiency of which is hereby acknowledged, the parties agree to
the following terms and conditions:

Section I: Enabling Authority and Pur pose.

1.0 By this Agreement, the parties intend to establish a joint undertaking for providing water for
consumptive and/orindustrial usesto citizens of Henderson and Buncombe Counties. The District through
its Board of Trustees does by this Agreement contract pursuantto N.C.GS. 153A-275 with Henderson
County to provide and operate awater distribution systemfor the benefit of District residents. Henderson
County by this Agreement does contract with the Authority and Asheville to make potable water available
to Henderson County and to install and own theRegional Water Lines as hereinafter defined until such
time asthoselines are purchased by Henderson County and/orthe District pursuant to the terms hereinafter
set forth. The enabling authority for this Agreement is set forth in N.C.G.S. Chapter 160A, Article 20.

Section II: Definitions.

Theterms set forth in this section and referenced throughout the A greement shall havethe meaning as set
out below. All other terms used in the Agreement not defined below or elsewherein the Agreement shall
have their customary dictionary definition.

20 "Regional Water Lines": water transmission or water distribution lines and associated
improvements installed by the Authority at therequest of Henderson County pursuant to the terms of this
Agreement to provide water for customers within the Cane Creek Water and Sewer District as set forth
below in subsection 2.1.

21 " Service District": the areain which the Authority is required pursuant to the terms of this
Agreement toinstall a water distribution system. Asof thedate hereof, said area is delineated as the Cane
Creek Water and Sewer District asdefined in " Resolution to Create the Cane Creek Water and Sewer
District" attached hereto and incorporated herein as Exhibit A. However, such District may be by resolution
amended, expanded or restated to incorporate all or a portion of Henderson County, as further provided in
subsection 4.2 below.

22 "Transmission Lines": water lines ten (10) inches or larger in diameter size.
23 "Distribution Lines": water lines lessthan ten (10) inchesin diameter size.
24 "Committee": the Policies and Priorities Committee of the Asheville/Buncombe Water Authority

asexpanded to include amember from Henderson County, asfurther provided in Section V below.

25 "Projected Regional Water Line Costs":the amount of capital costs projected to be incurred for
the design, purchase, installation, construction, financing, and replacement (if any) of a Regional Water
Line or Lines and any associated improvements agreed upon by the A uthority Director and the Henderson
County Utilities Director prior to any work or materials being contracted for and/or installed in connection
with aRegional Water Line or Lines, as further provided in Section VII below.

2.6 "Actual Regional Water Line Costs":all capital costs associated with the installation of a Regional
Water Line or Lines and associated improvements incurred by the Authority and/or Asheville prior to the
transfer of ownership of the applicable improvement pursuant to the terms of this Agreement from the
Authority and/or Ashevilleto Henderson County.


http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/BySection/Chapter_153A/GS_153A-275.html
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/BySection/Chapter_153A/GS_153A-275.html
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/BySection/Chapter_153A/GS_153A-275.html
http://www.ncga.state.nc.us/EnactedLegislation/Statutes/HTML/ByArticle/Chapter_160A/Article_20.html

2.7 "Net Revenue": the gross proceeds received from a Regional Water Line less thetotal coststo
produce, treat, and deliver potable water to customers served by the Regional Water Line, lessthe total
coststomaintain andrepair theRegional Water Line and less thetotal coststobill and collect from
customers served by the Regional Water Line. Payments to Asheville and Buncombe County pursuant to
Article IV, Paragraph 16 of the Supplemental Water Agreement shall not be subtracted from the proceeds
generated by the Regional Water Lines in determining "Net Revenue." However, costs of support services
provided by Asheville asreflected in Article VIII (b) of that Agreement which are attributable tothe
Regional Water Lines shall be included in figuring "Net Revenue."

Section Ill: Water Intakes and Treatment Plant; Other Real Property.

3.0. Pursuantto N.C.GS. Chapter 153A-15, Henderson County by and throughits Board of
Commissioners has consented and reaffirms the acquisition by Asheville (or the Authority on behalf of
Asheville) of real property located in Henderson County for the placement of water intakes, water storage,
atreatment plant and other water treatment facilities, said property (herein "theWater Plant Site") being
described as follows:

A. All of that real property describedin Deed Book 471, at Page 47, of the Henderson
County, N.C. Register's Office, containing 261.53 acres, more or less; and

B. All of that real property describedin Deed Book 482, at Page 451, of the Henderson
County, N.C. Register's Office, containing 29.80 acres, more or less; and

C. All of that real property describedin Deed Book 522, at Page 313, of the Henderson
County, N.C. Register's Office, containing 7.28 acres, more or less; and

D. All of that real property describedin Deed Book 482, at Page 453, of the Henderson

County, N.C. Register's Office, containing 26.09 acres, more or less.

3.1 The Water Plant Site and improvements thereto along with water transmission lines or distribution
lines, pump stations and other related equipment or facilities located in Henderson County serving only
customers outside Henderson County shall be operated by the Authority and shall be considered part of
"thewater systemof the City of Asheville" as that term is set forth in the Supplemental Water Agreement
and amendments thereto.

3.2. BExcept as provided in subsections 3.3 and 3.4 below, Henderson County by and throughits Board
of Commissioners and pursuanttoN.C.GS. Chapter 153A-15 consentsto theacquisition by Asheville (or
the Authority on behalf of Asheville) through purchase, condemnation or any other lawful means of such
other real property in Henderson County, including easements and rights-of-way, for the installation of
valves, transmission lines, pump stations and other equipment and facilities used to process and distribute
water to customers of the Authority and/or Henderson County. The signatures herein of its Board of
Commissioners shall be conclusiveproof of Henderson County's consent under N.C.G.S. Chapter 153A-15.
Notwithstanding the above, Henderson County shall provide Asheville, upon request, any additional proof
of consent that may be required to effectuateany purchase, condemnation or other acquisition of real
property in Henderson County for the purposes of constructing awater treatment plant and/or installing
transmission and distribution equipment and facilities. Henderson County acknowledges that this consent is
provided as evidence of the County's commitment to the Authority, which consentis being relied upon by
the Authority in its expenditures of time and money needed to install the improvements contemplated by
this Agreement.

3.3 The Authority shall provide Henderson County notice of any purchase, condemnation or other
lawful means of acquisition of property located in Henderson County by the Authority thirty (30) days
before such acquisition is effectuated by title transfer or by judgment order being docketed. Said notice
shall include the location of property to be obtained and the purposebehind the acquisition. If a reasonable
alternative siteis provided by Henderson County that satisfies the purposes outlined by the Authority in the
abovenoatice, the Authority is restricted to the acquisition of same. Whether an alternative siteis
"reasonable" shall include, but not be limited to, such factors asthe Authority's purpose, its relation to the
proximity of the proposed location, the size of the alternative tract, theimpediments totitle, if any, time
necessary for acquisition and therelative costs of acquisition. Notwithstanding the above, the A uthority
shall havethe sole discretionin locating the main transmission lines in Henderson County servicing only
customers outside Henderson County.
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34. In the event this Agreement is terminated as set forth in Section XIV or subsection 4.3 below or
voided per subsection 4.4, then thereafter theprovisionsof N.C.GS. 153A-15 shall apply, preventing the
Authority from acquiring real property in Henderson County without Henderson County's consent. Any
property acquired or contract rightsfor acquisition obtained by the A uthority or Asheville before such
termination shall remain vested in the Authority or Asheville and suchtitle and rights shall not thereafter be
voided without theapproval of the Authority and Asheville, their successorsand assigns.

3.5. Henderson County shall initiate condemnation or take other actions as reasonably requested by the
Authority or Ashevillein order to acquire all real property, or partial intereststhereof, in Henderson County
needed for the purposes of carrying out this Agreement and any amendments thereto. If requested,
Asheville and/or the Authority shall reimburse Henderson County for Henderson County's acquisition costs
upon delivery of title to Asheville for theproperties obtained by Henderson County.

3.6. Henderson County shall participate with the Authority and/or Asheville as reasonably requested
by the Authority in all permitting processes and federal and stateregulatory procedures necessary to have
the Water Plant Site and related improvements thereto approved for water intake, treatment and storage.
The parties shall each take all reasonable measures to protect and improve each associated watershed for
the Mills River and French Broad Rivers in accordancewith its classification, including, but not limited to,
enforcement of all applicable watershed regulations.

3.7. The Authority and Asheville shall seek the immediate declassification of the watershed draining to
the Brevard Road Site from the State of North Carolina Department of Environment, Health, and Natural
Resources (herein "DEHNR") upon approval by DEHNR of the water intakes on theMills River and/or
French Broad River. Notwithstanding the intent of the Authority to declassify the Brevard Road Site upon
the conditions expressed herein, no causeof action or duty to any member of thepublic is created for the
failure of the Authority to achieve declassification.

Section IV: Water Service —Area, Structure and Dur ation.

4.0. Pursuant to theterms and conditions hereinafter set forth, the Authority shall supply water taken
from the Mills River and processed at water treatment facilities in Henderson County owned by the
Authority or Asheville (hereinafter "Henderson County Water Treatment Facilities") to Henderson County
without regard to quantity and in accordancewith all applicable federal and statelaws and regulations. The
Authority and Asheville agree that in no event shall the quantity of Mills River water providedto
Henderson County citizens from anew water treatment plant at theWater Plant Site be reduced or
eliminated in order to provide water to customers of the Authority located outside Henderson County.
Provided, however, the policies of the A uthority and/or Henderson County shall take precedence over this
prohibition, until Henderson County provides awritten demand to the Authority that this provision be
enforced regardless of such policies. This Agreement shall not be construed as creating an entitlement to
water for any citizen or userwithin Henderson County nor shall Henderson County, the A uthority or
Asheville beliable to any person for damages for failure to furnish water. Allocationsfor water for any
citizen of Henderson County shall be conducted on a case-by-casebasis per policies and procedures
established by Henderson County.

41. If for whatever reason, whether due to man-made reasons (i.e. chemical contamination, etc.) or
Actsof God (i.e. drought, etc.), thewater from Henderson County Water Treatment Facilities is inadequate
to servethe residents of Henderson County, the A uthority shall make available to Henderson County
customersin accordancewith Authority rules and fee schedules waters from theBee Tree and/or North
Fork Reservoirs in Buncombe County. The Authority may charge different rates for customerslocated
outside Buncombe County than thosein Buncombe County in providing potablewater originating from
treatment facilities sited in Buncombe County.

4.2. Pursuant to theterms and conditions hereinafter listed, the Authority shall install water lines
(defined abovein subsection 2.0 as " Regional Water Lines") at the direction of Henderson County to serve
customerswithin the Cane Creek Water and Sewer District assuch area is defined in the "RESOLUTION
TO CREATE THE CANE CREEK WATER AND SEWER DISTRICT OF HENDERSON COUNTY"
attached hereto and incorporated herein as Exhibit A or asamended, extended or restated. The Regional
Water Lines installed by the A uthority and any real property acquired thereto shall betitled in Asheville
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and shall remain so titled until suchtime as said lines andreal property interestsare conveyed to Henderson
County in accordance with theterms hereinafter set forth. The service area for A uthority exensions of
water lines denoted in this subsection may be amended toinclude all or aportion of theMud Creek Water
and Sewer District or other areas in Henderson County upon consent of the Trustees for theMud Creek
Water and Sewer District and Henderson County.

4.3. Subject to the terms of subsection 16.2 and except as stated in subsection 4.4 and the provision for
termination in Section XIV, this Agreement for water supply and installation of Regional Water Lines shall
continuefor aperiod of forty (40) years from thedate hereof at which time it may be extended by the
mutual consent of all theparties hereto or their successors or assigns for multiple periods not exceeding
forty (40) yearseach.

44, This Regional Water Supply and Water Service Agreement is contingent on: (i) the sale of the
Water Plant Site to Asheville (or the Authority on behalf of Asheville); (ii) theapproval by the State of
North Carolina of awater intake on the Mills River with a quantity being at least ten million gallons a day
and/oran intake in the French Broad River; (iii) State of North Carolina approval of theplans for treatment
and separate storage of waters from the Mills River and/or French Broad River; and (iv) receipt of funds by
Asheville and/or the Authority for theconstruction of afive (5) million gallons per day water treatment
plant at the Water Plant Site (hereinafter the "Water Treatment Plant”) upon such terms and conditions as
are satisfactory to Asheville and the Authority. If any of theconditionsin this paragraph 4.4 do not occur
before June 30, 1997, thenthis Agreement shall be null and void with no further privileges, responsibilities
or liabilities between the parties.

Section V: Water Service — Administration, Rules And Pdlicies Re: Usage.
5.0. Henderson County and or theDistrict shall adopt rules and regulations for the District covering
subjects addressed by the A uthority's existing policies (herein "the Henderson County Policies"), including,
without limitation, theextension, connection and usage of the Regional Water Lines envisioned by this
Agreement. The Henderson County Policies shall substantially conform to the Authority's policies and the
Authority's policies shall control unless specifically contradicted by the Henderson County Policies. The
Henderson County Policies shall include, without limitation:
A. Procedures for water allocation, connection and/orwater extension requests. As stated in
5.1 below, the Authority's existing Policies and Priorities Committee (herein
" Committee") shall be the body to initially decide water allocations and/or exensions
within the District with a right of appeal to the Henderson County Board of
Commissioners.

B. W ater service agreement forms, including provisionsfor billing, collection, and
enforcement such as disconnectionfor failure to pay. For each new connectiontothe
Regional Water Lines in the District, a water service agreement (herein "W ater Service
Agreement”) shall be signed by thecustomer, the Director for the Authority, and the
Henderson County Utilities Director.

M etering requirements.

Water userestrictions.

Hazard and protective devices.

Interruption of water service.

Enabling language for usagefees (imposed by the Authority or Henderson County),
connection charges, impact fees or other kind of charges.

Enabling language for the acquisition of easementson or off-site to a party requesting a
water line extension.

OTMMUO

I

5.1. One (1) board member of the Authority appointed by Henderson County shall become a member
to theexisting Authority Policies and Priorities Committee. Applications from parties within the Service
District for allocation, connection or extension requests shall be submitted first to the Henderson County
Utilities Director who shall thenreview therequest(s). The Henderson County Utilities Director shall then
forward theparticular application to the Authority Director with awritten recommendation. The Authority
Director shall present the application with his comments tothe Committee along with the Henderson
County Utilities Director's recommendation. Based onthe policies adopted by Henderson County and the
recommendation and comments from the Henderson County Utilities Director and Authority Director, the



Committee shall approveor deny the request from the customer within the District. Subject to subsection
5.5 below, a party may appeal an adversedecision by the Committee to the Henderson County Board of
Commissioners within fifteen (15) days after receipt of the decision. The appeals process shall conform to
the appeals process set forth in the A uthority's Water Policies. The Committee shall interpret the Henderson
County Policies consistent with the A uthority's policies.

5.2. Henderson County shall enact schedules of fees, charges and penalties for services furnished by
the Authority and Henderson County pursuant to this Agreement as they relate to reimbursement for capital
costs associated with the Regional Water Lines. Such schedules shall include, but not be limited to,
connection charges and impact fees, acceptable to the Authority and shall be duly adopted by both
Henderson County and the A uthority before thefirst Henderson County customer is served througha
Regional Water Line.

5.3. Except as provided in subsection 4.1, the Authority shall enact water usagerates for customers in
Henderson County that are equal to or less than rates applied to its customers in Buncombe County. As
long asthe aboverequirement is met, the Authority may enact and modify suchratesat any time without
the consent of Henderson County or the District.

54. Henderson County does hereby contract with the A uthority to provide billing and collection
servicesfor all water rates, fees, and charges from Henderson County customers’ water from theWater
Plant Site or other Asheville owned treatment facilities. The Authority shall havethe right and power to
take all necessary and reasonableaction to enforce the terms of any Water Service Agreement of any
customer and therules and regulations adopted by Henderson County and theusageratesimposed by the
Authority. Subject to subsection 5.5 below, all appeals of matters concerning the enforcement and
interpretation of Henderson County Policies shall follow thesame or similar processoutlinedin the
Authority's Water Policies (with the" Director" therein being the Authority's Director).

55. Notwithstanding the right of a party to appeal to Henderson County from an adverseruling by the
Committee, Henderson County shall not waive any fee or charge requirement pertaining to an applicant for
water line connection or extension or approvethe A uthority's assumption of any extension costsfor an
applicant's project without the prior written consent of the Authority.

5.6. Asheville and the A uthority shall establish an account separatefrom the Revenue Fund (as that
term is defined in the General Trust Indenturedated as of February 1, 1996, hereinafter the"Indenture,”
between Asheville and afinancial institution asatrustee) and the Water Fund (as that term is defined in the
Supplemental Water Agreement) for therevenues collected from Henderson County customers served by
the Regional Water Lines and shall keep its records reasonably accessible to appropriate Henderson County
employees during normal business hours. Establishment of such separate account does not alter therights
under the Indenture with respect to such revenues solong as the respective Regional Water Lines are
owned by Asheville. The Authority shall provide to Henderson County a quarterly statement of the
accounts payable and accounts receivable concerning the customers connected to the Regional Water

Lines. The Authority shall in the separatewater account set up a subcategory for revenues attributable to
each Regional Water Line (e.g. using street addresses rather than alphabetical listing).

5.7. Water service at all facilities owned by Henderson County shall be metered, and subject to the
monthly billing charge. However, direct activities operated as general governmental services, except
schools, by Henderson County shall receive reasonable amounts of water free of charge. By way of
example and not by way of limitation, direct activities operated by Henderson County as general
governmental services shall include the County courthouseand the County library. Henderson County
agreesto amend its rules to terminate this provision at any time the Authority eliminates this same
allowance for governmental facilities in Asheville and Buncombe County. Notwithstanding the above, all
Regional Water Line extension requests and allocationsfor governmental or quasi governmental entities
shall follow the same procedures outlined in subsection 5.1 above.

Section VI: Regional Water Lines; Location, Size, Materials And Construction.
6.0. Regional Water Lines shall beinstalled by the A uthority with the location, size and materials of
thelines to be determined by Henderson County in compliance with Section 6.8 below. The Ultilities



Director for Henderson County is authorized in accordancewith the terms below to establishthe
appropriate location, size, and materials for each Regional Water Line. The allocation of costsforthe
Regional Water Line or Lines is setforth in Section VIl below.

6.1. The procedure for the Authority'sinstallation of any Regional Water Line or other improvements
servicing customers residing within the Service District shall be as follows:
A. The Henderson County Utilities Director shall request in writing to the Authority's
Director theinstallation of a Regional Water Line or Lines or other improvement (the
"Project") and shall include: (i) asurvey showing thelocation of the proposed
improvement; (ii) specifications sheet denoting materials, size, length and other
specifications in accordance with Section 6.8 below; and (i) projected revenuesfrom the
Project.
B. Within thirty (30) days or such reasonable time as can be agreed upon by the parties after
receipt of the aboverequest, the Authority Director and the Henderson County Utilities
Director shall agree onthe Projected Regional Water Line Costs and Projected Regional
Water Line Revenuesfor theProject as set forth in Section VII below and the projected
timetable of construction. Financing of Project shall be as set forth in SectionVIIlI below.
C. Any amendments to Projected Regional Water Line Costsresulting from anticipated
changeorders to bids approved under subsection 6.2 below shall be in writing and signed
by the Henderson County Utilities Director and the Authority Director.

6.2. The Authority shall havethe responsibility to advertisefor contractors for the Project and solicit
bids from suppliers of theequipment or facilities for the Project. After reviewing the various bids, the
Authority shall select the contractors and/or suppliers. Advertisement and selection of contractorsand
suppliers shall be donein accordancewith the bidding and letting requirements for public contractsin
N.C.GS. 143-128 et seq., if applicable. The contractorsfor the Project shall not be employees of
Henderson County, the District, the A uthority, Asheville or Buncombe County.

6.3. The Authority shall be responsiblefor overseeing the construction of the Project and shall
endeavorto havecontractors for the Project conply with the plans and specifications for the Project.
Henderson County by and through its representatives from the Henderson County Utilities Department
shall haveaccessto the site of the Project to monitor construction progressin relation to the projected
timetable and compliance with plans and specifications.

6.4. Enforcement of any contracts entered into for the Project shall restin the Authority, until such
time asthe ownership of the applicable improvement is transferred to Henderson County. The Henderson
County Utilities Director may, at any time, complain in writing to the Authority Director regarding a
Project, setting forth in detail the particular objections. The Authority Director shall respondto the
Henderson County Utilities Director within seven days after receipt of thecomplaint, setting forth the
plans, if any, for rectifying any perceived problems. If theHenderson County Utilities Director is not
satisfied with theresponseor if a responseis not received within the allotted seven (7) days, Henderson
County may request arbitration as provided for in Section X1l below. The Authority and Henderson
County may agree to stop work on theProject during thetime of arbitration. The arbitrator(s) shall allocate
to thelosing party the increased costs, if any, for the Project resulting from any delay from arbitration. The
Authority Director shall indicate to the Henderson County Utilities Director changes, if any, in the
timetable for construction resulting from the arbitration delay.

6.5. Any warranties of materials or labor ensuring to the Authority and/or Asheville that have not
lapsed at the time the Project improvement is purchased by Henderson County shall be transferred to
Henderson County. Any contract for construction services on a Project shall expressly set forth that
warranties of construction may be assigned to Henderson County. Except for thesewarranties, the
Authority and Asheville do not give any warranties or representations, expressed or implied, related to the
Project to anyone,including, without limitation, any warranty of workmanship or that the lines have been
constructed in accordancewith the plans and specifications for the Project.

6.6. The Authority shall havethe right to determine where and when it will construct distribution or
transmission lines, pump stations and other related equipment or facilities within Henderson County to
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serveonly customers outside Henderson County. Provided, however, Henderson County may, except for
themain transmission lines running to Buncombe County to serveonly non-Henderson County customers,
require that the A uthority choosean alternate route proposed by Henderson County, if reasonablegrounds
for not proceeding with the A uthority's original route are shown. Henderson County bears the burden of
proof regarding the standard of reasonableness (which standard is set forth with more particularity in
subsection 3.3 above).

6.7. At any time, Henderson County shall havetheright to construct, subject to subsection 6.8 below,
its own distribution or transmission lines at Henderson County's sole expense to be served by the
Henderson County Water Treatment Facilities. Net revenue generated by any such lines shall be paid to
Henderson County.

6.8. The water distribution systeminstalled in Henderson County shall be constructed in accordance
with the then current Asheville Buncombe Water Authority Water System BExtension Design Guidelines
and Specifications or such design guidelines and specifications as are then being used by the A uthority so
asto be as technologically advanced asthe systemin place in Buncombe County. For exanple, facilities
constructed in Henderson County shall conform to requirements for usein the SCADA network being
operatedin Buncombe County.

6.9. Asheville, Buncombe County and/or the A uthority shall obtain the prior written consent of
Henderson County before they jointly or severally enter into any Agreement to in any manner, directly or
indirectly, build or construct or causeto be built or constructed, inwhole or in part, any water treatment
plant in Henderson County, other than at theWater Plant Site.

Section VII: Regional Water Lines— Costs and Revenues.

7.0. The Actual Regional Water Line Costs of aProject shall consist of the Authority'stotal costs
associated with the purchase, installation, and/or replacement of the Project, including, without limitation,
expenses associated with:

A. Acquisition of rights-of-way and real property.

B. Acquisition of equipment (including such equipment as needed to conformto the

Authority'swater systemin Buncombe County).

C. Engineering, except for servicesrendered by theHenderson County engineer (who
currently is William Lapsley and A ssociates) where fees shall be paid directly by
Henderson County.

Appraisal work.

Legal services.

Financing including, without limitation, principal and accrued interest on thedebt service
attributable to the Project and the cost of money associated with the construction of the
Project.

G Replacement costsof theline, if any.

H Any other capital costs associated with the Project that are agreed uponin writing by the

Authority Director and theHenderson County Utilities Director.

mmo

7.1. The Regional Water Line Revenue of a Project shall consist of the net revenuederived from the
useof theparticular Regional Water Line(s) by customerswithin the Service District including, without
limitation, usagefees,impact fees, and/or connection or tap-onfees as set forth in the schedules duly
adopted by Henderson County and the Authority.

7.2. Subject to subsection 7.4 below, the Authority shall install a Regional Water Line or Lines and
any associated improvement in Henderson County at Henderson County's request and at the Authority's
sole cost and expense when the Projected Regional Water Line Revenue notedin 7.1 abovewill result in
the total reimbursement to the Authority of the projected Regional Water Line Costsoutlined in subsection
7.0 abovein nine (9) years or lessfrom thedate theProject is substantially completed (herein "the Pay
Back Period"). Notwithstanding the above, Henderson County may at any time contribute fundstothe
Project, reducing the amount of Regional Water Line Revenues needed for reimbursement tothe Authority
asprovided herein.



7.3. Subject to subsection 7.4 below, the Authority shall install a Regional Water Line or Lines and
any associated improvement in Henderson County at Henderson County's request and at the shared expense
of Henderson County and the A uthority when the Projected Regional Water Line Revenues for said line(s)
will notresult in total reimbursement tothe Authority of the Projected Regional Water Line Costswithin
nine years from substantial completion of the Project. Henderson County shall pay to the A uthority before
substantial completion of the Project the portion of the Actual Projected Regional Water Line Costs, which
will not bereimbursed from reasonably projected revenues from the water line within the Pay Back Period.

74. Notwithstanding the above, before the Authority is required toinstall a Regional Water Line or
Lines and any associated improvement, Henderson County must provide reasonable proof to the Authority
that the Authority will be conpletely reimbursed for the Project from Regional Water Line Revenues
during the Pay Back Period.

7.5. Notwithstanding the above, the A uthority must bereimbursed in full for its Actual Regional Water
Line Costsfor aparticular Project within the Pay Back Period. If at the end of the Pay Back Period, the
Regional Water Line Revenues have not matched the A ctual Regional Water Line Costs, less accounted for
depreciation by that time, Henderson County agrees to promptly pay the difference and purchasethe
applicable Project from the Authority and/or Asheville. Upon reimbursement of the A uthority and/or
Ashevillein full of the Actual Regional Water Line costs by Regional Water Line user fees, or by a
payment from Henderson County pursuant to this paragraph, the A uthority and/or Asheville shall transfer
their interestin the Project to Henderson County.

Section VIII: Regional Water Lines —Ownership and Purchase.
8.0. All Regional Water Lines installed at the Authority's and/or Asheville's total or partial expense
shall betitled in and remain the property of Asheville until:

A. The Authority and/or the City of Asheville hasbeen completely reimbursed for its Actual
Regional Water Line Costsless accounted for depreciation and the applicable line(s) is
released as collateral for any indebtedness of Asheville and/orthe Authority that it is
pledged to secure and documents necessary to convey Asheville's ownership interest in
the real and personal property involving the applicable lines have been prepared,
executed and delivered to Henderson County; or

B. A Regional Water Authority is formed which acquiresthe water systemassetsfrom the
Authority, Asheville and Henderson County.

Notwithstanding the above, the Regional Water Lines may be part of the water systemof the City

of Asheville asthat termis defined in thelndenture, but shall not be part of the water systemfor
documentation describing it as property held in perpetuity by Asheville for thebenefit of its citizens.

8.1. For any Regional Water Line and/orreal property the Authority and/or Asheville conveysto
Henderson County pursuant to this Agreement, the Authority and/or Asheville shall transfer all its rights to
that line or real property in its AS-IS condition WITHOUT WARRANTY OF MERCHANTABILITY or
any otherwarranties, including title, expressed or implied.

8.2. The Authority shall be entitled to retain the revenue received from the useof the Regional Water
Lines for solong as suchlines remain the property of Asheville. When such lines become the property of
Henderson County, the net revenue from such lines shall be paid to Henderson County.

8.3. Henderson County shall have theoption to lease any and all Regional Water Lines that do not
impact customers of the Authority located outside of Henderson County from the A uthority and/or
Ashevillefor the price of one dollar ($1.). However, the revenuefrom thelines soleased shall continue to
be paid to the Authority as provided in subsection 8.2 above.

Section 1X: Financing Of Water Plant Site, Regional Water Lines, Accounting And Auditor Review.
9.0. It is acknowledged by theparties herein that the improvements contemplated by this Agreement
may be funded from several sources, including proceeds from general obligation bonds and/or revenue
bonds. The particular sourceof fundsfor thoseimprovements shall be within thediscretion of the Authority



and Asheville. However, Asheville and the Authority agree to credit the net revenues from the Regional
Water Lines to therecoupment of capital expenses making upthe Regional Water Line Costs.

9.1. If necessary, Asheville shall selecta Bond Counsel to advisethem on theissuanceand
administration of thebonds attributable to the Water Plant and Regional Water Lines. The Bond Counsel
shall provide all the parties noted in this subsection with copies of any documentation or information
requested or sent to any party concerning the financing of the improvements contemplated herein.
Notwithstanding the above, if a Regional Water Line is funded by a mechanism of financing, including but
not limited togeneral obligation bonds, revenuebonds, or the provisions of N.C.GS. 160A-20 et seq., in ho
event shall the period of amortization for such financing exceed thePay Back Period.

9.2. A separateaccount shall be established by Asheville for the proceeds from any bondsissued by
Asheville used to finance the projects contermplated by this Agreement. Henderson County throughits
County Manager shall be entitled to receive all information about said account within areasonable period
of time after requesting same.

9.3. Henderson County, Asheville, and Buncombe County, as part of their annual, independent audit,
shall direct their respectiveauditors toreview the provisions of this A greement and determine whether said
provisions havebeen met by the respectiveparties. A report of theauditors' findings shall be mailed to the
Authority, Henderson County, Asheville and Buncombe County for review.

94. The Authority shall adhere tothe North Carolina Local Budget and Fiscal Control Act in matters
pertaining to the financing of the improvements noted in this Agreement.

9.5. Nothing in this Agreement shall beconstrued as being a pledge of thetaxing powers of Henderson
County, Asheville, Buncombe County and/or the District.

9.6. Nothing in thefinancing documents shall be construed as a pledgeof the taxing power of
Henderson County.

Section X: Maintenance and Replacement.

10.0. TheAuthority shall be responsiblefor any maintenance or repair of any Regional Water Line
during Asheville's ownership of saidline. The Authority in conjunctionwith the City of Asheville Water
Resource Department shall havediscretion to decide the scopeand timing of any maintenance or repairs.
Neither the Authority or Asheville shall be liable to any person, the District nor Henderson County for the
interruption of water service to any customer within theDistrict, except as otherwise stated herein.

10.1.  Anyreplacement of a Regional Water Line shall be donein accordancewith theprocess set forth
in Section VI above andthe figuring of costsand revenuesin Section VIl above, with the exception that
unreimbursed capital costsfrom theold line shall beincluded in theRRegional Water Line Costsfor the
replacement (unlessreplacement is dueto Actsof God as noted in subsection 12.4 below).

Section XI. Water Plant Site Facilities.

11.0.  Asheville shall beresponsiblefor the financing and the Authority shall be responsiblefor the
construction of thefacilities at theWater Plant Site for intake, treatment and storage. The Authority shall
provide Henderson County with copies of thedraft plans and specifications for said facilities at least thirty
(30) daysprior to Authority approval of said plans and specifications. Henderson County may within that
thirty (30) day period make comments to the Authority regarding the adequacy of said plans and
specifications. After the thirty (30) day comment period has elapsed, the Authority may adopt,in the
Authority's sole discretion, said plans and specifications as drafted or incorporate al or any part of
Henderson County's suggestionsinto any revisions. Any contracts for the construction of the facilities for
the Water Plant Site may be entered into without Henderson County's consent and Henderson County shall
not be considered a third party beneficiary.

Section XII. Liabilities.

12.0. TheAuthority, Asheville or Buncombe County shall not be liable for any losses, injuries or
damages related in any way to the Water Plant Site or the Regional Water Lines or the maintenance or
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operation thereof except for their own affirmative acts of negligence and then only to theextent of their
applicable insurance coverages or for the Authority, theextent set forth in Section 1.C.6.0f its Water
Policies.

12.1.  Henderson County or the District shall not be liable for any losses, injuries or damages related in
any way to theWater Plant Site or theRegional Water Lines or the maintenance or operation thereof except
for their own affirmative acts of negligence and then only to theextent of their applicable insurance
coverages.

12.2. Totheexent permitted by law, each party (herein "the Responsible Party") agrees to defend,
indermify and hold harmiess all the other said parties to this Agreement and their elected or appointed
officials, agentsand enployees (herein "the Nonculpable Parties") from and against any and all claims,
damages, judgments, costs and expenses (including, but not limited to, reasonableattorney's fees) of any
kind and naturesuffered by or asserted against the Nonculpable Parties asadirect or indirect result of any
intentional or negligent act or omission caused solely by the ResponsibleParty or its agents or employees.

12.3.  TheAuthority during Asheville's ownership of the Regional Water Lines shall be solely
responsiblefor damage to the Regional Water Lines caused by Actsof God (i.e. drought, floods, lightning,
etc.) tothe extent of repair and/or replacement costs. Upon transfer of said lines to Henderson County,
Henderson County shall then besolely responsiblefor repair and/or replacement costs.

12.4.  If, for whatever reason, not dueto thefault or negligence of either Henderson County or the
Authority, liability for the release or dischargeof environmental pollutantsis triggered from the
installation, useor repair of the Regional Water Lines, then Henderson County and the A uthority agree to
shareequally in thecosts (including reasonableattorney's fees) of defending against or cleaning up the
contamination tothe extent required by law.

Section XIII. Arbitration.

13.0.  Subject to subsection 13.1 below, any controversy which arises between the parties hereto
regarding the interpretation of or rights, duties or liabilities under Sections VI, VII, and/orVIII of this
Agreement shall be settled by binding arbitration. Any otherissues disputed by the parties may belitigated
as provided by the North Carolina Rules of Civil Procedure. Any arbitration shall be before a disinterested
arbitrator, if onecan be agreed uponwithin thirty (30) daysfrom the date of the first written request for
arbitration by oneof theparties. The parties shall usetheir best efforts to choose an arbitrator who is a
North Carolina resident and who will be familiar with the subject matter of the arbitration by reason of
training and/or experience. If onedisinterested arbitrator cannot be chosen, then the disputeshall be heard
by three (3) arbitrators: one named by the Authority, onenamed by Henderson County, and onenamed by
the two thus chosen. The Authority and Henderson County shall appoint their respective arbitrators within
forty (40) daysfrom the dateof thefirst written request for arbitration by one of the parties. The arbitrator
or arbitrators shall determine the controversy in accordance with thelaws of the State of North Carolina as
applied tothe facts found by him or them. The decision shall be rendered within ninety (90) daysof the
first written request for arbitration and the decision shall befinal. The parties shall bear their respective
costsfor arbitration. Provided, however, theparties shall shareequally thecost of athird arbitrator, if any.
In the event of a conflict between therules of the American Arbitration Association and North Carolina
law, the laws of the State of North Carolina shall govern.

13.1. Theprovisionsof arbitration above are inapplicable to the construction of thefacilities at the
Water Plant Site and the transmission lines or distribution lines, pump stations and other related equipment
or facilities in Henderson County servicing only customers outside Henderson County, thoseimprovements
being part of the water systemof the City of Asheville as stated in subsection 3.1 above.

Section XIV. Termination.

14.0.  Bxcept for subsections 4.3 and 4.4 aboveand subject to subsection 16.2 below, this Agreement
may not be terminated unless mutually agreed uponin writing by all the parties. Upon termination, the
rights and liabilities of the parties to each other shall ceaseto exist and title to all real or personal property
shall remain in thegovernmental entity then owning said property.



Section XV. Amendments, Integration, Conflicts with Prior Agreements, And Addition of Parties.
15.0. This Agreement may be amended at any time by mutual Agreement of Asheville, Buncombe
County, the Authority and Henderson County; said amendment shall be in writing and must be signed by
the duly authorized representatives of the City of Asheville, Buncombe County, Henderson County and the
Authority to be effective.

15.1.  No oral statementsor prior written material (except asset forth in subsection 15.2 below) not
specifically incorporated herein shall be of any force and effect, and no changesin or additionsto this
Agreement shall be recognized unlessincorporated herein by amendment as provided above.

15.2.  This Agreement is intended to supplement the Agreement dated June 28, 1994 and any conflict
between thetwo shall be resolved in reliance on theterms expressed herein.

15.3.  Other political subdivisions or units of local government may be added to this Agreement by the
mutual consent of all theparties hereto.

Section XVI. Consistency with the Supplemental Water Agreement and Its Duration.

16.0.  Article XII of the Supplemental Water Agreement statesthat the City of Asheville shall retain title
to all of theassets of the entire water systemof the City and that all revenuesfrom said systembe deposited
in theCity's Water Fund. It is contemplated by this Agreement as provided by Section VIII abovethat
Henderson County may, at its discretion, acquire some or al of the Regional Water Lines installed by the
Authority for the benefit of Henderson County customers. To avoid confusionwith any bond covenants
which usethe term "water systemof the City" and to provide consistency with the Supplemental Water
Agreement, the Authority, Asheville and Buncombe County agree to amend said A greement to exclude the
Regional Water Lines from thedefinition of "water systemof the City," after Bond Counsel for the City
givesan opinion, if requested by the City, that said amendment will not violate any existing bond
covenants.

16.1. TheAuthority, Asheville and Buncombe County shall amend Article Il of the Supplemental Water
Agreement to provide for 10 members through December 31, 1997, at which time the Authority shall
consist of nine (9) members. Two (2) members of the Authority shall be appointed by theBoard of
Commissioners of Henderson County, one (1) of whom may be amember of that Board. In addition, the
Chairman of the Henderson County Board of Commissioners shall be allowed to attend all meetings of the
Authority including closed sessions as anon-voting member.

16.2.  Notwithstanding any provisionsin this Agreement tothe contrary or Article XVI of the
Supplemental Water Agreement, this Agreement shall not terminate until suchtime asthe indebtedness
created to finance the acquisition and/or construction of thenew water sourcefacility hasbeen paid in full
or provision for payment of same shall have been made and mutually agreed upon between Asheville, the
Authority and Buncombe County.

16.3.  If the Supplemental Water Agreement is terminated before the forty yearsreferenced in subsection
4.3 above, then Asheville shall assumeall the Authority'srights and powers aswell as dutiesand
obligations under the terms of this Agreement including, without limitation, providing for a

water supply and Regional Water Lines for at least the remainder of the forty year term set forth in
subsection 4.3 above.

Section XVII. Consistency with Master Plan, Bylaws and Palicies.

17.0. Article IV, Paragraph 18, of the Supplemental Water Agreement statesthat the Authority " shall be
responsiblefor developing a Master Plan which shall be followed for capital improvements.” Atticle IV,
Paragraph 19, of the Supplemental Water Agreement providesthat "all policies shall remain in full force
and effect and be applicable to the consolidated water systemexcept where modified by the Authority as
provided" in or where otherwise inconsistent with the Supplemental Water Agreement. To the extent that
the improvements and terms of operation contemplated by this Agreement are not included in the M aster
Plan or are inconsistent with the policies of the Authority, the Authority, Asheville, and Buncombe County
agree to amend theMaster Plan and/or policies to provide consistency with this A greement.



Section XVIII. Sewerahility.

18.0. If any provision of this Agreement or theapplication thereof to any person or circumstance shall
beinvalid or unenforceable to any extent, then only that portion of the Agreement that is invalid or
unenforceable shall be void, and the remainder of this Agreement shall remain in full force and effect and
the intent of this Agreement shall beenforced to the greatest extent permitted by law.

Section XIX. Hiring; Personnel.

19.0. Inall hiring or employment made possibleby or resulting from this Agreement, there shall not be
any discrimination against any employee or applicant for employment becauseof race, color, religion, sex,
age, disability or national origin.

19.1. Inan effort to promote regionalism in theworkforce, the Authority and Asheville agree to make a
good faith effort tomake available at least 25% of the positionsto befilled at the Water Treatment Plant to
qualified personswho are residents of Henderson County. This effort shall not alter any job specifications
or personnel criteria as established solely by the Authority and Asheville for the Water Plant. In addition,
no causeof action or duty to any member of the public shall be created by this personnel goal. The persons
operating theWater Plant shall beat all time employees of the City of Asheville, subject to Asheville's
personnel policies the same as all other City enployees.

Section XX. Conflict of Laws; Assignability; Inter pretation.
20.0. This Agreement shall be construed and interpreted under thelaws of the State of North Carolina.

20.1. Except as otherwise stated herein, the benefits and burdens of each party under this A greement
may not be assigned without the prior written consent of all parties to this Agreement.

20.2.  The parties acknowledge that no oneparticular party shall be deemed thedrafter of this
Agreement in the event of abreach of contract disputeand consequently, the provisions herein shall not be
construed more strictly against any party.

Section XXI. Regional Water and/or Sewer Authority.

21.0. Itis theintention of theparties to this Agreement to establish herein the basisfor the formation of
aRegional Water and/or Sewer Authority, which would, at aminimum, include as members Henderson and
Buncombe Counties, the Authority and Asheville. Pursuant to that intent, the parties herein shall in good
faith work towardsthe creation of a regional authority and the promotion of said authority to other units of
local government in the western part of North Carolina. At thetime that theRegional Authority is created,
all assetsand improvements accumulated pursuant tothis Agreement shall be transferred to such Regional
Authority upon such terms and conditions as are then mutually acceptable.

Section XXII. Conveyance of Brevard Road Site.

22.0. Asheville shall convey theBrevard Road Site to Henderson County to permit Henderson County
to negotiatewith M SD for sewer services. Henderson County shall either 1) convey theBrevard Road Site
to MSD in fee simple upon condition subsequent that awastewater treatment plant be constructed onthe
Brevard Road Site within ten (10) years of the date of such conveyance, or else title shall revert
automatically to Asheville; or 2) convey said property to aregional water and sewer authority of which
Henderson County, the Authority, and Asheville are apart. In the event that Henderson County shall not
perform numbers 1) or 2) abovewithin ten (10) yearsfrom the date of conveyanceof theBrevard Road Site
to Henderson County, Henderson County shall convey the Brevard Road Site back to Ashevillein fee
simple absolute.



