
feA1.trVl A~ r~c.ordiv-.~ Jo; ~th~-~v 
p 7 Q 0 (ol)..~ Jf+hY':""'f 

i 

l10q7 

STATE OF NORTH CAROLINA 
COUNTY OF HENDERSON 

· IOo N. ft,·M.J ~f . 
He.vrd{VSf)V> 110 lr

1 
l\Jl 2. f7'12-

CONTRACT OF PURCHASE 
AND INTERLOCAL COOPERATION 

AND SETTLEMENT AGREEMENT 

THIS AGREEMENT made and entered into this the 20th day of December 2000, by and between Henderson 
County, a body politic and corporate, hereinafter "County," the Mud Creek Wm and Sewer District, a body politic and 
corporate, hereinafter "District," and the City of Hendersonville, a municipal corporation, hereinafter "City," 

WITNESS ETH: 

WHEREAS, the County and the District own and operate a sanitary sewerage collection system located in and 
serving a portion of the Mud Creek Water and Sewer District, hereinafter the "Mud Creek Collection System"; and 

WHEREAS, the City owns and operates a 3.2 million MGD Sewerage Treatment Plant, and is in the process of 
constructing a new 4.8 MGD Sewerage Treatment Plant; and 

WHEREAS, the County and the City entered into an agreement in 1986 to provide for the provision of sewerage 
treatment services to the County and the District for the Mud Creek Collection System, hereinafter the "1986 Agreement"; 
and 

WHEREAS, there is outstanding litigation between the County and the City related to the 1986 Agreement, to 
wit Henderson Cowqy y. Ci\y of Hendersonville. 92 CVS 1186, hereinafter the "Lawsuit"; and 

WHEREAS, the County and the City are desirous of replacing the 1986 Agreement with a new agreement to 
establish a joint undertaking by ~ City and the County for the provision of sewerage treatment services for the citizens 
of the Mud Creek Water and se\Ver District, as amended, and upon reaching such a new agreement, terminating the 
Lawsuit; and 

WHEREAS, as part of the new agreement, the City is desirous of purchasing a portion of the Mud Creek 
Collection System from the County and the District; and 

WHEREAS, as part of the new agreement the County is desirous of securing an option for certain real property 
owned by the City currcnt1y being utilized by the City for its water and sewer operations, said property being more 
particularly described hcreinbclow; and · 

Jqow therefore this Agreement, that for and in consideration of the mutual promises and covenants contained 
hereinbelow, the parties agree as follows: · 

Article I. ,.urpose ••cf. Aldltorlfy ••d Dellnlflons 

Section 1.01. PurpoR. The purpose of this Agreement is to serve as a contract of purchase between the City, the 
County, and the District for a portion of the Mud Creek Water and Sewer System, and to establish a joint undertaking 
between the City and the County for the provision of sewer treatment services by the City primarily to the citizens located 
in a portion of that area currently encompassed in the District. It is understood and agreed that with respect to cooperative 
planning it is impossible to control the actions of the respective future elected officials; however it is hoped that the 
cooperation and joint planning efforts started with the execution of this Agreement will continue into the future for the 
benefit of the City and the County and the residents thereof. 
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Section 1.02 Authority. This Agreement is entered into pursuant to the Authority of N.C.G.S. 160A Article 20, and 
160A-274. 

Section 1.03 Definitions. Unless the context otherwise clearly requires, the following tenns are defined as indicated: 

Mud Creek Equipment means all wastewater collection, transportation, conduction, pumping and similar 
equipment, and includes equipment used to facilitate or enable the above actions. The term may be used to indicate real 
property, fixturc.t, and personal property, or any combination of them, but does not include movable personal property in 
the nature of tools, generators, unconnected pumps and the like used by the County for work with systems other than or in 
addition to the Mud Creek Collection system. 

The Mud Creek Draillap Basin means all area of Henderson County, North Carolina naturally draining into 
Mud Creek at or upstream from the Hendersonville sewer treabnent plant existing on the date of execution of this 
agreement. 

Private Lina means wastewater lines, including all types of real and personal property and fixtures as defined in 
the provision for Mud Creek Equipment above, which lines and equipment are constructed, installed or initially owned 
for a nongovernmental entity or for an individual. 

Nonaty Customen means those customers located outside of the City limits. 

Alflcl• II. S.leolAu•f• 

Section l.01 Assets To Be Conveyed. The County and the District will convey by Special Warranty Deed to the City a 
portion of the Mud Creek Collection System, hereinafter "Mud Creek Equipment," Mud Creek Equipment being more 
particularly described in Exhibit A, attached hereto and incorporated by reference as if fully set· forth herein. The Mud 
Creek Equipment will be conveyed "AS-IS," with NO WARRANTIES, express or implied, including but not limited to 
NO WARRANTY OF MERCHANTABILITY, NO WARRANTY OF FI'INESS FOR A PARTICULAR PURPOSE, NO 
WARRANTY OF TITLE, NOR ANY OTHER WARRANTY ARISING AT LAW, IN PRACTICE, OR IN EQUITY. 

The COWlty and the District shall convey by special warranty deed any real estate for which it has marketable title upon 
which is situate any of the Mud Creek Equipment. 

Section 2.0l Assets to Be Retained. The County will retain all right, title and interest in that portion of the Mud Creek 
Collection System located in the Naples Area and the Mountain Home Arca, and will also retain ownership of the Prison 
Camp lines, the retained portions being collectively referred to hereinafter as "Retained Portion of the Mud Creek 
Collection System" or "Retained Equipment". The Retained Portion of the Mud Creek Collection System is more 
particularly shown and described in the attached Exhibit B, said Exhibit B being incorporated by reference as if fully set 
forth herein. The County may opt to lease any or all of the Retained Equipment to the City in accordance with tenns 
hereinafter provided. 

Section 2.03. Easements and Encroachments. The County and/or the District will convey all right, title and interest to 
any and all easements and rights-of-way related to the Mud Creek Equipment that have been secured by the County to the 
City. All of the easements and rights-of-way to be conveyed are listed in the attached Exhibit C, Exhibit C being 
incorporated by reference as if fully set forth herein. Exhibit C also lists easements which will be secured by the County 
and conveyed to the City within one hundred twenty days after closing. 
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The parties shall take such action with respect to any encroachments on road rights-of-way as may be required by the 
North Carolina Department of Transportation. 

Section 2.04 Consideration. The City will pay to the County $449,185.00 as partial consideration for the purchase of the 
Mud Creek Equipment, the remaining consideration being the obligations and covenants of the City made for the benefit 
of the County and the District as stated herein. The $449,185.00 represents the County's contributions towards the Mud 
Creek Equipment, less applicable depreciation, as shown in the attached Exhibit D, Exhibit D being incorporated by 
reference as if fully set forth herein. 

Section 2.05 Pos1e1sion. Possession of the Mud Creek Equipment shall be delivered at Closing. 

Section 2.06 Date of Oosin1. Closing on the conveyance of the Mud Creek Equipment and related easements, rights-of­
way, and cncroacbments shall occur on December 20, 2000, or as soon thereafter as both parties agree, but in no event 
later than December 31, 2000. 

Section 2.07 Risk of Loss. The risk of loss on the Mud Creek Equipment shall rest with the County and the District until 
the date of Closing. Upon Closing, all risk of loss shall pass to the City. 

Section 2.08 Outstandin1 Liens or Debts. The County and the District warrant to the City that there are no outstanding 
liens or debts on or encumbering the Mud Creek Equipment This covenant shall survive the grant of property at closing 
by deed or otherwise. 

Section 2.09 Closin1 E:ii:penses. The County and/or the District will pay the costs of preparation for the Deed of 
Conveyance and the Bill of Sale associated with the purchase of the Mud Creek Equipment by the City. The City will pay 
all recording costs, if any, associated with the rccordation of the Deed of Conveyance. Each party will be responsible for 
any other expenses, including attorneys' fees, which they incur as part of this transaction. 

Section 2.10 Delivery of Documents. The County agrees to deliver to the City not later than 5 days prior to the Date of 
Closing a copy of all documents in its possession regarding the ownership and construction and easements associated with 
the Mud Creek Equipment. 

Section 2.11 Defense of Title. Notwithstanding the foregoing, where the City's title to any of the Mud Creek Equipment 
and its associated easemmts is disputed by a third party, the County and/or the District agree to provide whatever 
assistance is necessary to the City to defend such title. 

Article Ill. C,.•flon of flle •ud c,..11 District A•laory Co11ncll 

Section 3.01 The Mud Creek District Advisory Council. There is hereby created with the execution of this Agreement 
the Mud Creek District Advisory Council, hereinafter "Advisory Council". The Advisory Council shall consist of nine 
members. 

Section 3.02 Purpose of the Advisory Council. The purpose of the Advisory Council shall be to advise the City and the 
County on all matters involving the provision of sewerage treatment services to the citizens of the District, as amended. 

Section 3.03 Powen and Duties. The Advisory Council shall have the following powers and duties: 

(a) To name officers, other than the Chair. 
(b) To adopt bylaws consistent with the terms of this Agreement, which bylaws must be approved by both the 

City and the County. 
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(c) To appoint subcommittees. 
(d) To conduct studies as requested by the City and/or the County. 
(e) Recommend to the City and the Cowity new boundaries for the District (referred to hcrcinbeJow as the 

Amended Mud Creek District), and upon approval of the new boundaries by both the City and the 
County, securing a legal description for the new boundaries. The recommended new boundaries shall be 
based upon the Service Area (defmed herein below), and shall be compatible with (though they need not 
exactly equal) the boundaries of the Mud Creek Drainage Basin(s). 

(f) To create, within the planning departments of the Advisory Council members, and to recommend to the 
City and the County a short term and Jong term sewer development plan for the redrawn Mud Creek 
Drainage Basin, including, but not limited to the Village of Flat Rock and the Town of Laurel Parle. 

Section 3.04 Appointment oltbe Advisory Council. The AdvisOI}' Council shall be appointed as follows: 

(a} Three members shall be appointed by the City, one of whom shall be a sitting member of City Council; 

(b) Three members shall be appointed by the County, one of whom shall be a sitting member of the Board of 
County Commissioners; 

(c) One member shall be appointed by the Village of Flat Rock; 

(d} One member shall be appointed by the Town of Laure] Park; and 

(e) One member shall be appointed by the other eight appointed members. 

Section 3.05 Terms of Membership and Vacancies. Each member shall serve a three year term. Members may not be 
appointed for more than two consecutive three-year terms. In the event of a midtenn vacancy, the successor appointed 
shall fulfill the remainder of the unexpired term. Serving the remainder of an unexpired term shall not preclude the 
successor from serving two consecutive full three-year tcnns. 

Section 3.06 Selection of the Chairman. The Chainnan of the Advisory Council will be appointed by the City for the 
first two-year term. The County will appoint the Chairman for the second two-year term. The City and County will 
thereafter alternate the appointment of the Chainnan between them, each appointment to be for a two-year term. 

Section J.07 Duration of Existence. The Advisory Council will exist for so long as this Agreement is in effect. 
Notwithstanding the foregoing, the Advisory Council may be dissolved sooner upon the mutual Agreement of both the 
City and the County. 

Section 3.08 Additional Duties. The City and the County may jointly assign additional duties to the Advisory Council. 

Section 3.09 Reporting of Activities. The Advisory Council shall be required to provide an annual report of its activities 
to the City and to the County. In addition to the annual report, the City and/or the County may request a report at 
anytime, and the Advisory Cowicil will be required to provide such a report. 

Section 3.10 Finances. The City and the County agree to jointly provide any funding necessary for the AdvisOI}' Council 
to fulfill it duties. The cost for delineating a legal description for the Amended Mud Creek District (defined herein below) 
shall be shared equally between the City and the County, upon approval of budgets submitted to the City and the County. 

Section 3.11 Staff to the Advisory Council. The County Engineer and the City Water and Sewer Director, shaJl serve as 
staff to the Advisory Council. 
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Section 3.12 Frequency of Meetin1s. The Advisoly Council shall conduct regular meetings once per month. but shall 
hold special mectinp as necessary to conduct its business. The regular meeting dates, times, and places shall be 
dctcnnincd by the Advisory Co1UlCil and stated in their bylaws. The Advisory Council Chairman shall have the authority 
to call special meetings and to continue meetings to another date and time as ncccssmy for the conducting of the Advisory 
Council's business. 

Arllcle IV. 

Section 4.01 Mud Creek District Boundaries. The City and the County agree that the boundaries of the Mud Creek 
Sewer District will be redrawn to more accurately reflect the drainage basins for the Mud Creek District. It is anticipated 
that certain areas lying in the Mud Creek District will be annexed into the Cane Creek Water and Sewer District and 
removed from the Mud Creek Sewer District, said areas hereinafter referred to as "Cane Creek Expansion Area" and 
particularly shown andfcr described on the attached Exhibit E, Exhibit E being incorporated by reference as if fully set 
forth herein. The Mud Creek District Advisory Council will be asked to study and recommend an appropriate boundary 
for the District, which will be subject to the approval of both the City and the County. Upon such approval, the legal 
description for the Amended Mud Creek District shall be attached hereto and made a part of this Agreement. The Mud 
Creek District as redrawn is hereinafter referred to as the "Amended Mud Creek District" 

Notwithstanding any other provision of this agreement, the Mud Creek District boundaries shall include only 
places that drain into Mud Creek upstream from the Hendersonville 3.0 MOD Wastewater Treatment Plant on Mud Creek 
as it exists as of the date of closing hereof. Unless expressly stated otherwise in this agreement, the City shall not be 
obligated by this aarecment to accept, from the County or otherwise, wastewater collected from any place that does not 
drain, directly or indircctly, into Mud Creek upstream from the Hendersonville 3.0 MOD Wastewater Treatment Plant on 
Mud Creek as it exists as of the date of closing. 

Section 4.02 Procedures for Amendin& Boundaries. 

(a) Mud Creek District Boundaries. 

(I) The parties agree that as of the date of closing, the Mud Creek District is a County Sewer District 
formed in accordance with N.C.G.S. Chapter 162A, Article 6. The parties further agree that in 
order to accomplish the intent to redraw the Mud Creek District boundaries, it may be necessary 
to abolish the District in its entirety, and to fonn a new district encompassing the desired area. It 
shall be the County's sole option whether to fonn the new district pursuant to the tenns of 
N.C.G.S. 162A, Article 6 or not. 

(2) The newly drawn district shall, for the purposes of this Agreement, be considered the "Amended 
Mud Creek District," regardless of whether formed under N.C.G.S. Chapter 162A, Article 6. 
Until such time as the Amended Mud Creek District Boundaries have been detennined and 
become effective, the primary service area to be governed by the terms of this Agreement shall 
encompass the portion of the Mud Creek District shown on the attached Exhibit F, hereinafter 
"Mud Creek Service Arca" or "Service Area," said Exhibit F being incorporated by reference as 
if fully set forth herein. 

(3) It is acknowledged by both parties that the Mud Creek Service Area shown on the attached 
Exhibit F has very generalized boundaries. The parties agree that such generalized boundaries 
shall be sufficient for purposes of this Agreement until such time as the generalized boundaries 
are made more specific and given a legal description through the work of the Advisory Council, 
the County and the City, and are reclassified as the Amended Mud Creek District boundaries. 
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(4) Upon the effective date of the Amended Mud Creek District, the primary area to be governed by 
the tenns of this Agreement shall be the Amended Mud Creek District, regardless of whether it is 
fonned pursuant to N.C.G.S. Chapter 162A, Article 6, and any reference in this Agreement to 
"Service Area" or "Mud Creek Service Area" shall be deemed to refer to the Amended Mud 
Creek District. 

Cane Creek District Boundaries. The parties agree that the Cane Creek Sewer District will be expanded 
to include, at a minimum, the Cane Creek Expansion Area. Pursuant to N.C.G.S. Chapter 162A, Article 
6, however, such an expansion will not be effective until the start of the fiscal year following the 
expansion. Notwithstanding the expansion of the Cane Creek Sewer District, the Cane Creek Expansion 
Area shall be governed by the terms of this Agreement to the extent explicitly stated herein. 

Section 4.03 Applicable Ordinances. It is agreed by both parties that the City's ordinances, policies, and procedures, as 
each may be amended, shall apply to the Mud Creek Equipment, any lines owned or to be owned by the City or leased to 
the City within the Mud Creek Service Arca or leased to the City within the Cane Creek Expansion Area. To the extent 
that any grant of authority for such ordinances policies and procedures from the County and/or the District is necessary, 
such grant of authority is hereby deemed given. The County's and the District's Ordinances, as amended, shall continue 
to apply to any lines in the Service Area andlar the Cane Creek Expansion Area for which the County retains ownership 
and control. The City, County and the District agree to review their ordinances, policies and procedures, and to make 
such amendments as arc necessary to provide for the obligations of each under this Agreement, and to remove any 
inconsistem:ies with this Agreement from said ordinances, policies and procedures. 

Alflcfe v. IEJltenslon and L•••• of Lines In '"• Service Area and '"• Cane Creelr 
Expansion Ana 

Section S.01 Extension of Lines by the City. The City shall not extend any sewer interceptor or collection lines into the 
unincorporated areas of the County, whether within the Service Area, the Cane Creek Expansion Area, or any other 
unincorporated area of the County, without the express written approval of the County Board of Commissioners, except as 
follows: 

(a) The City may install any collector or interceptor line requested to be installed by the County. 

(b) The City may install collector lines and/or interceptor lines in the Service Area whose purpose is to 
bypass a pump station or otherwise to eliminate a pump station. 

(c) The City may install collector lines and/or interceptor lines in the Service Area that connects to a portion 
of a system within the City, the Village of Flat Rock, the Town of Laurel Park, or any other then existing 
incorporated municipality situated in the Mud Creek Drainage Basin which by reasonable economic or 
engineering necessity must run through an unincorporated area of the County; and 

(d) The City may install a collector line or an interceptor line to serve an area for which an ordinance of 
annexation has been adopted by the City, regardless of the effective date of such ordinance. The City 
shall supply all annexed areas, (whether by voluntary or involuntary annexation) with sewer service. 

Notwithstanding the foregoing, the City shall give to the County a minimum of thirty days advance written notice prior to 
the beginning of construction of any lines allowed by subsection (b), (c) or (d), above. Such notice shall state the 
purpose for the lines to be constructed with specific reference to (b), (c), or (d) above, and shall contain a map 
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showing the location of the proposed lines. Additionally, potential customers located in the unincorporated areas 
of the County shall not be connected to any line built by the City pursuant to subsection (b) or (c) or (d) above 
without the express written approval of the Cowtty Board of Commissioners and/or the District Board of 
Commissioners, as appropriate. Upon annexation by the appropriate City, Town or Village, the City may connect 
customers to lines constructed in accordanc:e with Subsection (d) above without the pennission of the Comaty. The 
City shall be responsible for the operation and maintenance of any lines installed by the City pursuant to this 
Section S.01 in accordance with Article VI below. 

Section 5.02 Methods of Acquirin1 Land and Easements Necessary. Where the City is authoriud by this Agreement 
or requested by the County to construct a line in the Service Area, the Cane Creek Expansion Arca, or any other 
unincorporated area of the Cotmty, the City may use all available legal means to acquire the land and easements necessary 
for the project, including but not limited to condemnation. 

Section 5.03 Extension of Lines by the County and/or the District. In the event the Cotmty and/or the District requests 
that a collection line(s) or interceptor line(s) be constructed by the City in the Service Area and the City denies the 
request, the County and the District shall have the right to extend or construct the collection line(s) or interceptor line(s), 
and to connect the line(s} to the City's collection system at any appropriate location as provided for below. In such event, 
the Cowtty and the District will be responsible for paying the costs of constructing the line(s) (less any available grants or 
other funding sources). The County, the District, and/or the Cane Creek Water and Sewer District may extend or 
construct sewer lines in the Cane Creek Expansion Arca without making any request to the City. 

(a) The County and/or the District may elect to convey any line(s) extended by the County and/or the District 
in the Service Arca to the City, and the City shall accept ownership thereof. Additionally, the County 
and/or the District may elect to lease any line(s) extended by the County in the Se.rvice Area and/or the 
Cane Creek Expansion Arca to the City, and the City shall accept the demise thereo( for the annual price 
of Sl.00, provided that any such lease may be terminated by the County upon six months prior written 
notice to the City. As another alternative, the County may elect to retain both ownership and control of 
the lines(s). Notwithstanding any other provision of this agreement, the City shall not be obligated by or 
under this agreement to acc:ept any sewer lines whose specifications it has not approved in writing before 
construction. 

(b) In the event the County elects to convey or lease to the City any line(s) extended by the County pursuant 
to this Section 5.03, the following terms and conditions shall apply to said line(s): 

(1) The City's Ordinances, policies, and regulations shall apply to said line(s) unless specifically 
stated otherwise in this Agreement; 

(2) All persons connecting to said line(s) shall pay the rates as provided in Section 6.02 of this 
Agreement. 

(3) The City shall pay to the County twenty percent of the impact fees for future customers 
connecting to conveyed (but not leased} line(s} in accordance with the Ordinances and Policies 
currently in place for developers' installation of lines. 

(4) All persons connected to lines owned or leased by the City shall be considered to be City 
customers; however, for lines leased to the City, the County will still have the authority to enact 
rates, fees or assessments for the customers connecting to said lines in addition to the City rates, 
and the City shall collect any such rates, fees, or assessments on the County's behalf and remit 
the revenues received from the additional rates, fees and/or assessments to the County. The City 
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may charge its normal administrative fees to the County for the collection of the County's rates, 
fees, and assessments. 

(S) The City shall accept and allow customers to connect to any of said lines in accordance with the 
same priorities under which customers arc given service in the incorporated areas of the City, 
except that the rates provided for in Section 6.02 below and any rates, fees, or assessments 
imposed by the County and/or the District shall apply. 

(c) In the event the CoWlty and/or the District elects to retain both ownership and control of any Jines 
extended by the County and/or the District in the Service Area and/or the Cane Creek Expansion Area, 
the following tams and conditions shall apply to these lines: 

(1) The City shall charge the same rates and system development charges to customers on the 
lines as provided in Section 6.02 below; however, if requested to do so by the County, 
the City will collect any additional rates, fees or assessments enacted by the County from 
the customers on the lines and remit the revenues received from the additional rates, fees 
or assessments to the County .. The City may charge its normal administrative fees to the 
CoWlty for such collection of the County's rates, fees, and assessments. 

(2) The Ordinances, regulations and policies adopted by the County and/or the District shall 
apply to said lines. 

(3) The City shall allow the CoWlty or the District, as the case may be, to connect any of the 
lines to any portion of the City's sewer collection system. 

( 4) The City shall accept and allow customers to connect to any of said lines in accordance 
with the same priorities under which customers are given service in the incorporated 
areas of the City, except that the rates provided for in Section 6.02 below and any rates, 
fees, and assessments imposed by the County and/or the District shall apply. 

(d) The City shall maintain and repair all lines extended by the County/or the District in the Service Area in 
accordance with Article VI hcreinbelow, at the City's sole cost, regardless of whether the County and/or 
the District conveys the lines to the City. 

Section 5.04 Extension of Lines By a Third Party. The parties hereto acknowledge that the Mud Creek Equipment, the 
Retained Equipment, and/or the City's collection system may be extended by independent third parties, hereinafter 
"Developers" or "Owners," to serve their properties. 

(a) The Mud Creek Service Area. Any persons desirous of extending collector lines (or interceptor lines) in 
the Service Area shall be bound by the following terms and conditions: 

(1) The Developer or Owner must make application for a sewer line extension of any line to the City. 
Except as provided hereinbelow, the City will evaluate the application in accordance with its 
standard procedures and policies. 

(2) If the Developer is constructing an eXtension of a City-owned line, the City may require the 
Developer or Owner to convey title to said lines to the City, and may pay back to the Developer 
or Owner a portion of the system development charges in accordance with existing City policy 
for other customers which attach to said line. If the Developer is constructing a gravity extension 
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of a line owned by the County, the City shall inquire as to whether the County wishes to take 
ownership of said gravity extension (regardless of whether the line is leased to the City). If the 
County elects to assume ownership, the City shall require the Developer to convey title to the 
extension to the County, which the County may lease to the City. All provisions of Subsection 
5.03 (b) shall apply to any such extensions conveyed or leased to the City. All provisions of 
Subsection 5.03 (c) shall apply to any such extensions for which the County retains both 
ownership and control. 

(3) The City may not permit the Developer or Owner, or any other customers, to connect to private 
lines within the Service Area, except as allowed by County Ordinances, policies and procedures. 

(4) Where the Developer proposes to install a private force main system to serve property(ies) which 
could be served by a gravity system, the City shall ask the County whether the County wishes to 
pay the difference in cost between the force main system and a gravity system to serve the area. 
Nothing herein shall prevent the City from participating in the installation of such a gravity 
system by the Developer in order to avoid a forced main system. If the gravity system is paid for 
in whole or in part by the City, the City shall require the Developer to convey ownership of the 
system to the City. If the gravity system is paid for in whole or in part by the County, the City 
shall require the Developer to convey ownership of the system to the County. If both the City 
and the County share in the cost of the gravity system, the City shall require the Developer to 
deed the system to the City if it connects into a City-owned line, or to the County if it connects 
into a County-owned line. The County may lease any or all of the gravity system owned by the 
County to the City in acc:ordancc with Section 5.07of this Agreement. 

(5) The City shall not work indirectly through a Developer or Owner in order to avoid the restrictions 
of Section 5.01 above. 

(b) The Cane Creek Expansion Area. In the event the County and/or the District elects to lease all or a part of 
the County's Retained Equipment or any other lines installed by the County and/or the District in the 
Cane Creek Expansion Area to the City, all of the provisions of Subsection 5.04(a) shall apply to such 
lease. If the County and/or the District chooses to retain both ownership and control of the lines within 
the Cane Creek Expansion area, the County's policies, ordinances, regulations and procedures shall apply. 

Section 5.05 Quality of Construction. All lines constructed by the City or the County pursuant to this Agreement shall 
conform to the unifonn construction standards of the City of Hendersonville and the State of North Carolina. 

Section S.06 Extension of Lines in Areas in the District Which Are Annexed. It is recognized that the duration of this 
Agreement is thirty years, and that during this time, portions of the Service Area and/or the Cane Creek Expansion Area 
may be annexed by the City, the Village of Flat Rock, the Town of Laurel Park, or other municipality existing at such 
time. The County shall have no responsibility for extending any lines in any annexed portion of the Service Area or any 
annexed portion of the Cane Creek Expansion Area. The City agrees to meet its statutoay responsibilities for the 
provision of sewer collection and treatment services for any areas annexed by the City. However, the City may not meet 
its statutoly responsibilities for providing sewer through the use of County-owned lines. The City shall therefore purchase 
any lines annexed by the City for a price equal to the County's depreciated cost, less grants funds, regardless of whether 
the lines arc leased to the City or not. 

Section 5.07 Lease of Lines. As provided within this Agreement, the County and/or the District may elect to lease 
County-owned lines within the Mud Creek Service Area and/or the Cane Creek Expansion Area to the City. It is agreed 
by the parties to this Agreement that a Master Lease Agreement shall be entered to govern the tenns of such leasc(s), such 
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lcase(s) to be exhibits to the Master Lease Agreement. The Master Lease shall provide the following terms and conditions 
(at a minimum): 

(a) The annual lease rate shall be $1.00 per year. 

(b) For so long as the lease is in effect, all provisions of this Agreement pertaining to lines leased to the City 
shall apply to the lines covered by such leases. 

(c) The County may terminate any leases for any lines by giving the City six months' advance written notice. 
In such event of termination, the lines for which the lease are terminated shall revert to the control of the 
County, and all County policies, ordinances, regulations and procedures shall apply. For all lines within 
the Service Area, the customers shall continue to pay the rates as spcciftcd in Section 6.02 of this 
Agrccmcnt. For all lines within the Cane Creek Expansion Area, the customers shall continue to pay the 
rates specified in Section 6.02 of this Agreement for so long as the lines are connected into the City of 
Hendersonville wastewater treatment system. However, the County may elect to reverse the flow of 
wastewater and begin providing wastewater treatment services through a contract with Metropolitan 
Sewerage District or another treatment provider, or from a wastewater treatment plant owned or operated 
by the County or a County affiliated agency, district, or board. In such event, the customers shall become 
County customers. 

(d) All other terms and conditions contained in this Agreement shall apply as the context requires. 

Article VI. Op.,.floa of flle •ud Creek Syllfem, .. lafeaaace ••d Rafe• 

Section 6.01 Maintenance and Operation. 

(a) Line1 Within the Service Area. The City shall operate and maintain the Mud Creek Equipment and all 
other lines constructed in the Service Area in good repair, whether owned or constructed by the City, the 
County, or the District, from and after the date of this Agreement at their sole cost and expense. The City 
shall have the discretion to decide the scope and timing of any maintenance or repairs for any system 
which they are maintaining pursuant to this Agreement, provided that due diligence and care is exercised. 
Notwithstanding the foregoing, the City shall repair or replace lines as necessary in order to maintain the 
level of treatment service provided hereunder. The City shall insure the Mud Creek Equipment and all 
lines owned by, to be owned by, or leased to the City in the Service Area, and shall use any insurance 
proceeds received to repair or replaced damaged lines as necessary. 

(b) Lines Within the Cane Creek Expansion Area. The City shall have no responsibility for maintenance 
or operation of any sewer lines installed or owned by the County inside the Cane Creek Expansion Area 
unless the County elects to lease such lines to the City as provided in this Agreement. In such event the 
City shall operate and maintain the leased lines in good repair from and after the date of any such lease at 
their sole cost and expense for so long as said lease is in effect In the event the County leases Retained 
Equipment to the City, the City shall also operate and maintain these systems at their sole cost and 
expense. The City shall have the discretion to decide the scope and timing of any maintenance or repairs 
for any system which they are maintaining pursuant to this Agreement, provided that due diligence and 
care is exercised. The City shall repair or replace lines as necessary in order to maintain the level of 
treatment service provided hereunder. 

Section 6.02 Rates. The City will charge to all nonCity customers whose wastewater is being treated by the City of 
Hendersonville wastewater treatment plant as of the date of closing, regardless of whether they are located in the Service 
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Area, the Cane Creek Expansion Area, or other unincorporated areas of the County, the outside-of-City rate plus a 
surcharge of 90 cents per thousand gallons for a period of ten years, after which said customers shall pay the outside-City 
rate. All new nonCity customers, including those having an allocation but having not yet paid a system development 
charge, regardless of whether they are located in the Service Area, the Cane Creek Expansion Area, or other 
unincorporated areas of the County, whose wastewater is treated by the City after the effective date of this Agreement will 
pay the outside City rates and the appropriate system development charge, but will not pay the 90 cents surcharge. 

Section 6.03. Adjustment of the Rates. If the City raises or adjusts the sewer rates in the future, the difference between 
the inside-City rates and the outside-City rates shall remain in the same relationship that presently exists (60% 
differential), unless a cost analysis indicates that the cost of maintenance and service to the outside customers is higher 
than the differential. The City shall give the County a minimum of sixty days advance written notice prior to the proposed 
effective date of any change in the sewer rates. If the City's proposed outside City rate will increase the differential of 
60% between the inside City rate and outside City rate, the City shall include with the written notice a copy of the cost 
analysis indicating that such increase in the differential is necessary because the cost of maintenance and service to the 
outside customers is higher than the differential. In the event the County disagrees with the cost analysis provided by the 
City, the County shall notify the City at least thirty days prior to the effective date of the increase. In such event, the City 
shall postpone the effective date of the rate increase until the Chainnan and Mayor can meet and agree upon a proposed 
rate increase, if any, to recommend back to both the Board of Commissioners and City Council. If both the Board of 
Commissioners and the City Council agree, then the City may enact such agreed upon rate increase. If the Board of 
Commissioners and the City Council are unable to reach an agreement, either party may proceed in accordance with 
Section 9.05, which shall stay the effective date of the rate increase until procedures under Section 9.05 have been 
concluded. 

Section 6.04 Billing and Collection. The City will be responsible for billing and collecting from all customers connected 
to any line in the Service Area, or any line in the Cane Creek Expansion Area. The City may charge to the County its 
normal administrative fee for billing only those customers for which the County has enacted a rate, fee, or assessment 
(regardless of whether in the Service Area or the Cane Creek Expansion Area), and those customers connected to a 
County owned and controlled line in the Cane Creek Expansion Area; otherwise billing and collection shall be performed 
at the City's sole cost and expense. The City shall make available to the County during normal operating hours its billing 
and collection records for those customers paying a County rate, fee, or assessment. 

Section 6.0S Outstanding Allocations. The City agrees to honor any allocations which it has already made to customers 
in the District, regardless of whether said customers have actually connected into the Mud Creek System; provided 
however that said customers must pay the City's normal system development charge before coMecting into the system if 
they have not already done so. 

Section 6.06 Future Applicants for Service. 

(a) The Service Area. All persons requesting sewer treatment services in the Service Area shall make their 
application to the City. For those nonCity customers requesting service from a line constructed by the 
City in accordance with Section 5.0l(b), (c), or (d), the City shall not approve any application for service 
without the prior written consent of the County or the District as appropriate. For those persons 
requesting to connect into a County-owned and -controlled line, the City shall forward the application to 
the County for processing in accordance with the County's Ordinances, policies and procedures. The 
City shall process all other applications in accordance with its Ordinances, policies and procedures, and 
the provisions of this Agreement. 

(b) The Cane Creek Expansion Area. In the event the County elects to lease the County's sewerage system 
within the Cane Creek Expansion Area to the City, persons requesting sewer treatment services shall 
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make application to the City. The City shall in such case process all applications in accordance with their 
nonnal Ordinances, policies and procedures. Subject to the requirements of law, the applications for 
service received from customers within the City limits shall not be given a higher priority over applicants 
from within the Service Area or the Cane Creek Expansion Area. All applications for service, whether 
within the City, the Service Area, or the Cane Creek Expansion Area shall be granted on a first-come­
fll'St-serve basis, unless otherwise directed by the County. 

Section 6.07 Appeals Process for Penons Denied Service. Persons denied wastewater treatment services from a City 
owned line, or a line leased to the City, shall follow the nonnal appeals procedures established by the City. Persons 
denied service from a County-owned-and-controlled line shall appeal to the Board of Commissioners in accordance with 
the policies and procedures to be established by the County. In reviewing a denial, the Board of Commissioners shall be 
bound by the technical standards for connection established by the City. The City shall be boWld by any decision of the 
Board of Commissioners with respect to any County-owned and -controlled line in the Service Area or the Cane Creek 
Expansion Area. 

Section 6.08 Enforcement. The City shall have the authority to use all legal means for collecting sewer charges, rates, 
fees and assessments enacted by the City or the County owed from any customers within the Service Area and the Cane 
Creek Expansion Area. The City shall utilize all means available to coiled the sewer charges and fees for those customers 
owing payment for any rates, fees, or assessments imposed by the County and/or the District, provided that any direct 
expense paid by the city for extraordinmy collection means, such as legal fees, shall be reimbursed by the County and/or 
the district. 

Section 6.09 Information to be Submitted to the County. The City agrees that upon written request by the County it 
will provide annually to the County maps of its entire collection system, both in the City of Hendersonville and in the 
Service Area, on a disc in AutoCAD compatible fonnat, or in mutually agreed upon fonnat. Additionally, the City agrees 
to provide the County with a copy of all of its ordinances, codes, policies, and procedures governing the City's collection 
system, and to promptly update County's copy of said documents as each is amended or replaced. 

Jlrtlcl• VII. Treatment ot Sewe,..•e In tlle lllud Creek Service Area, tlle Can• CT••k 
Expansion J&nta, and Ofllel' Unlncol'po,..ted Areas of flle County 

Section 7.01 Treatment of Sewage. 

(a) The Mud Creek Service Arca. The City will, without any cost participation by the Cowity, treat any and 
all sanitary sewage that is generated in the Service Area (including the Mud Creek Equipment, and any lines owned by the 
County), regardless of whether they are leased to the City without regard to allocation or capacity. The City shall provide 
such treatment services at its current treatment plant, its new treatment plant, or any other treatment plant constructed or 
operated by the City. The City's obligation to perform treatment services shall be independent of which facility is being 
used to provide the treatment services. 

(b) The Cane Creek Expansion Area. The City will, without any cost participation by the County, treat any 
and all sanitary sewage that is generated in the lines in the Cane Creek Expansion Area, regardless of whether they are 
leased to the City, without regards to allocation or capacity. The City shall provide such treatment services at its current 
treatment plant, their new treatment plant, or any other treatment plant constructed or operated by the City. The City's 
obligation to perform treatment services shall be independent of which facility is being used to provide the treatment 
services. 
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(c) Other Unincorporated Afeas of the County. The City may treat any sanitary sewage that is generated in 
other unincorporated areas of the County not within the Service Area or the Cane Creek Expansion Area as its capacity 
permits. 

Section 7.02 Allocation. The City anticipates that the capacity of the current or new treatment facility will be adequate to 
meet the wastcwat.cr treatment needs for the City of Hendersonville, the Service Area, and the Cane Cn:ek Expansion 
Area for the duration of this Agreement There is therefore no specific allocation being granted to the County by the City 
pursuant to this Agrccmcnt. The City agrees to provide the entire wastewater treatment capacity needed for the City, the 
Service Area, and the Cane Creek Expansion Area at its sole cost without any participation by the County or the District 
for the ciw'ation of this Ap:emcnt. The County shall not be obligated to contribute any money towards the construction 
or repair of the City's current treatment plant, its planned new treatment plant, any other treatment plants, or any 
infrastructure upgrades necessary to provide the sewer treatment capacity as contemplated by this Agreement. The 
County's request to connect a collector line or an interceptor line to the City's system shall not be denied on the basis that 
there is insufficient treatment capacity in any current or future sewer treatment facility or infrastructure owned or operated 
by the City. In the event the current treatment plant, the new treatment plant, and/or any inhastructurc are insufficient to 
serve all of the City of Hendersonville, the Service Arca, and/or the Cane Creek Expansion Area, the City agrees, at its 
sole cost, to take whatever steps are necessaay to secure additional treabncnt capacity, whether that be by expanding any 
plant or infrastructure owned or operated by the City, building a new plant or infrastructure, or contracting for sewerage 
treatment capacity from another provider. 

Section 7.03 State Mandates. The City agrees that it will exercise good faith and due diligence and care in the operation 
of its sewer treatment facilities and in the performance of this Agreement. However, it is acknowledged that the City must 
provide treatment services in accordance with applicable State and Federal Laws, and must also comply with any order 
issued by courts having competent jurisdiction. The County and the District agree that any orders issued by any State or 
Federal Regulatory Agency, and any order issued by any court of compctcot jurisdiction regarding the operation of the 
City's sewer treatment facilities, whether constructed and operated now or in the future, will take precedence over any 
obligations of the City to perform under the terms of this Agreement. The City agrees that it will immediately notify the 
CoWlty in writing of any such orders anticipated or received. If any such orders hinder the ability of the City to perform, 
the City shall continue to pcrfonn this Agreement to the extent possible; proceed with due haste, due diligence, and good 
faith to put itself in a position to be able to fully perfonn this Agreement; and apply any restrictions imposed by or 
resulting from said orders uniformly to all customers, regardless of whether they are located within the City limits or not. 
In no event shall the County be required to participate in the cost to comply with any order of any court, or any mandate 
issued by any State or Federal agency. 

Section 7.04 Annual Report. The City shall semi-annually for the first two years after the date of the Agreement and 
annually thereafter. within sixty days of the anniversary date of this Agreement, provide to the County a report showing 
its number of customers, treatment capacity available in any and all plants providing sewer treatment services on the 
City's behalf for purposes of this Agreement, total allocations to customers, actual discharges into the treatment plant, and 
any other information reasonably necesslll)' to apprise the County of the City's status and ability to continue to perfonn its 
obligations under this Agreement. 

Section 7.05 Duty to Monitor. The City shall have the duty to monitor its ability to perform the provisions of this 
Agreement. 
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llrllcle VIII. Opflon fo l'un:ltase l'roperty, and Resolution of Disputes 

Section 8.01. Option. At closing the City agrees to execute a document granting to the County an Option for that 
property owned by the City, located within the City of Hendersonville, having an address of 318 4th Avenue East, 
Hendersonville, NC 28792, currently occupied by the City Water and Sewer Department, hereinafter "Water and Sewer 
Department Property," in accordance with the terms of Exhibit G, attached hrzeto, Exhibit G being incorporated by 
reference as if fully set forth herein. 

llrllcle IX. 1&.,.emenf Term, Tennln•flon, Jllllen,,.,enfs, and Resolution of Dispute• 

Section 9.01 A1reement Term. EX'1ept as stated in the provision for termination in Section 9.02 below, this Agreement 
shall continue for a period of thirty years from the date hereof at which time it may be extended by the mutual consent of 
all the parties hereto or their successors or assigns for multiple periods not exceeding thirty years each. 

Section 9.02 Termination. This Agreement may not be tenninated unless agreed upon in writing by all the parties. 
Upon termination, the rights and liabilities of the parties to each other shall cease to exist, and tide to all real or personal 
property shall remain in the governmental entity then owning said property. Notwithstanding the foregoing. the City shall 
continue to provide sewerage treatment services to all customers being served at the time this Agreement expires. This 
requirement shall survive the termination of this Agreement. 

Section 9.03 Amendments. It is understood and agreed that it is impossible to provide for every contingency which may 
arise dming the Term of this Agreement. This Agreement may be amended at any time by mutual agreement of all 
parties. In order to be effective, the amendment must be in writing and must be signed by the duly authorized 
representative of each party. The parties agree to use good faith to attempt to arrive at mutually acceptable amendments 
to this Agreement to provide for those unanticipated contingencies. 

Section 9.04 Prior Statements. No prior or contemporaneous oral or written statements or material not specifically 
incorporated herein shall be of any force and effect, and no changes in or additions to this Agreement shall be recogni7.ed 
unless incorporated herein by amendment as provided above. 

Section 9.0S Resolution of Disputes. In the event there is a dispute among the parties which cannot be resolved, the 
parties agree to submit to a non-binding public mediation process prior to instituting any action in a court of law or equity 
to enforce the provisions herein. Either party may call for the mediation process. The mediator must be properly certified 
by the North Carolina court system to conduct court-ordered mediations, and the mediation shall be conducted in 
accordance with all rules applicable to court-ordered mediations, except that the process shall be public. The party calling 
for the mediation shall choose the mediator. The parties shall share in the costs, fees and expenses of the mediator 
equally. Upon the conclusion of the public mediation process, either party may elect to pursue any available remedies at 
law or in equity. 

llrllcl• x. Oflter Covenanf• and Obll•aflons 

Section 10.01 The 1986 A1reement. With the execution of this Agreement, the 1986 Agreement is hereby revoked, 
terminated, and ended. The parties shall in no way be bound by any provisions of the 1986 Agreement, hereafter, and 
each party is released from any obligations provided for therein. 
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Section 10.02 The Lawsuit. At closing each party agrees to execute a Dismissal With Prejudice in the pending litigation 
between the City and the County, Henderson County y. City of Hendersonyille, 92 CVS 1186, and each party hereto does 
hereby release the other party from any and all causes of action heretofore arising from or relating to the facts, 
occurrences, agreements and transactions that were the subject of that civil action. 

Section 10.03 Abolition of the Mud Creek Sewer District. In the event the Mud Creek Sewer District is abolished to 
provide for the formation of the Amended Mud Creek District, the District shall no longer be a party to this agreement. 
However, to the extent necessazy to cany out the intent of this Agreement, references to the District in this Agreement 
shall be deemed to refer to the Amended Mud Creek District, and shall be deemed viable. Further, if the Amended Mud 
Crcck District is formed in acc:ordance with N.C.G.S. Chapter 162A, Article 6, the new Amended Mud Creek District, as 
represented by the Amended Mud Crcck District Board, shall be deemed to be an intended beneficiary of this Agreement, 
and shall be able to enforce all of the terms and provisions herein. 

Section 10.04 Fines and Penaltia. The County shall not be liable for any payment of any fines and/or penalties in whole 
or in part, imposed by any State or Federal regulatory agency, and/or any Court of competent jurisdiction, associated in 
any way with the City's performance under this Agreement. 

Section 10.05 Successor Provisions. Any references to any laws, statutes or ordinances shall be deemed to refer to the 
successor provisions also. 

Section 10.06 Assignment. No party may assign this agreement, nor any obligations or benefits under this Agreement, to 
any third party without the prior written agreement of the other parties. 

Section 10.07 Severability. In the event any portion of this Agreement is deemed to be unenforceable or illegal by a 
court of competent jurisdiction, such a determination shall not affect the validity of the remaining provisions or the 
Agreement as a whole. All parties agree that in such event, each will continue to be bound by the benefits and obligations 
stated herein. Additionally, the intent of this Agreement shall be enforceable to the greatest extent pennitted by law. 

Section 10.08 Governin1 Laws. This Agreement shall be construed and interpreted under the laws of the State of North 
Carolina. 

Section 10.09 Interpretation. The parties agree that no one particular party shall be deemed to be the drafter of this 
Agreement in the event of a breach of contract dispute, and consequently, the provisions herein shall not be construed 
more strictly against any party. 

Section 10.10 Third Party Beneficiaries. Except as specifically provided in this Agreement, there shall be no intended 
nor incidental third pmty beneficiaries to this Agreement, and the provisions herein shall not give rise to any cause of 
action for enforcin& this Agreement to any third party. 

Section 10.11 Execution of Documents Both parties shall execute any other documents reasonably necessary to 
effectuate or cany out the intent of this Agreement, includin& but not limited to, a Bill of Sale, Master Lease Agreement 
and subsequent exht'bits (leases) to the Master Lease, Option to Purchase, Dismissals with Prejudice of the Lawsuit, and 
any other closing documents. 

Section 10.12 Indemnification. To the extent permitted by law, the City will indemnify and hold harmless the County 
and the District for all losses, injuries or damages to third persons related in any way to the operation of the Mud Creek 
Equipment and any other lines owned or leased in the Service Area and the Cane Creek Expansion Area, except for any 
losses, injuries, or damages caused by the affirmative acts of negligence of the County and/or the District, its agents and 
employees. 
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Section 10.13 Recordation. This document shall be recorded in the Office of the Register of Deeds for Henderson 
County. 

Section 10.14 Waiver. The failure to enforce any of the tenns of this Agreement by any party shall not be deemed a 
waiver of any right to enforce this Agreement. All waivers must be in writing and signed by a duly authoriud agent of 
the appropriate party in order to be effective. 

Section 10.15 Ri&ht of Inspection. The City agrees that any duly authorU.ed rq>resentative of the County shall have 
access to and the right to inspect, copy, audit, and examine during nonnal business hours all of the books, records, and 
other documents relating to the fulfillment of this Agreement during the Term. The terms of this Paragraph shall survive 
the expiration or termination of this Agreement, or any dctcrminat.ion by a Court of competent jurisdiction that any of its 
terms and/or provisions are null and void. 

Section 10.16 Compliance With Applicable Laws. The City represents and warrants to the County and the District that 
the City will comply with all applicable local, State, and Federal laws, rules and regulations in canying out the obligations 
incurred by the City under the terms of this Agreement, including any provisions respecting any requirement that the City 
provide sewer service to City customers. 

Section 10.17 Notice. Any notice required or referred to by the tenns of this Agreement shall be deemed given only if 
such notice is written, and is delivered in person, or mailed certified mail, return receipt requested to the persons named 
below: 

To the County/District: 

To the City: 

with a copy to: 

Mr. David E. Nicholson, County Manager 
100 North King Street 
Hendersonville, NC 28792 

Copy to the County Attorney at the same address 

Mr. Chris Carter 
P.O. Box 1670 
Hendersonville NC 28793 

Samuel H. Fritschner, City Attorney 
P.O. Box928 
Hendersonville NC 28793. 

Section 10.18 Counterparts. This Agreement may be executed in one or more counterparts and shall become effective 
when one or more counterparts have been signed by all of the parties; each counterpart shall be deemed an original but all 
counterparts shall constitute a single instrument. 

Section f0.f9 Suwlv•I ol Tenn._ Any provl•lon herein conl•lned which by If• n•flllW and 
efrecf i. l'fHIUlred fo be ob••rv•d, kepi, OT pedonned •fter fhe tennln•flon of ,,,,. 
JlflNemenf d•ll •U1Vlv• ••Id fennln•flon and """•In blndlnt1 upon •nd for the benellf of 
fhe p•rlm until fully -.erved, kept, OT pedonned. ,.rovlded however, fh•f •II provl•lon• 
ot thl• 11,,,...,,, .. , which by their ferm• aurvlve any tennln•flon ot fbl• At1re•m•nf Mall 
•U1Vlv• Indefinitely. 
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Section 10.20 Effective Date of Aareement. This Agreement shall be effective after it has been duly executed by the 
two parties, the cft"cctive date being the date above fust written. 

Section 10.21 Beadinp. The headings contained herein are for convenience only, and shall not be used for interpretive 
purposes. 

Witness my hand and official seal, this the~ day of 

(Official Seal) 

My commission expires: t /2 '/2 ob('° 

tzliuLA-~ N PUblic 1 

l>( e~n.6e~,, ....... ,'19P,!). 
!>'" LIND-1 ,''•~ ,.. ·······fl .. ,,. ,r ••• "c. ...... ~ 

!~tl" tvo!t.. '\~~\ = ::~ l 1) ' ,.... • : 

~f;=;:~--..~ ! ~'a\ ct., ' I .. (l • ,,,. ~ 
\~ .. :> 
~~ ~ "'fl .._, Cr , .... 

STATE OF NORTII CAROLINA "'•• I "" ........ 

COUNTY OF HENDERSON 
111

""'"''"' 

/\II . n:i. 11;J ~ .l'J .·~ lsD"' 
I, /"\a C_f ct:.± S+re d.. ' Notaiy ~~\~ for said County and State, certify that Elizabeth lAZ. C9Rl 

penonally came before this day and acknowledged that~ is CletlC ·~the Boan! of Commissioners of Henderson C01Dlty, a body 
politic and corporate and that by authority duly given and as the act of the corporation. the (~g ~t was signed in its name 
by its Chairman of the Board of Commissioner, sealed with its corporate seal, and attested by ~lf as its Cfer'k.' ~ 
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Exhibit C 

EASEMENTS TO BE CONVEYED TO THE CITY OF HENDERSONVILLE BY HENDERSON COUNTY AND THE MUD CREEK 
WATER AND SEWER DISTRICT 

Date Db/Page# Grantor Grantee Township Servient Property 
DB/Page# 

MUD CREEK PHASE 1 § 1 
3-15-91 773/173 Royce P Thomas & Henderson County Hendersonville 519/421 

3-15-91 Wife Margaret Thomas 519/423 
483/195 

1-24-91 771/366 Norma Lee Kratz, Henderson County Hendersonville 695/69 
2-6-91 Dorothy Jean Toney & 

William D Toney, 
Earleen Cook 

1-31-91 773/157 David Nabers & Wife Henderson County Hendersonville 658/783 
3-15-91 Rebecca Nabers 

5-25-89 738/783 Roxie Inez Russell Henderson County Hendersonville 658/17 

2-6-91 773/65 David S Cowan and Henderson County Hendersonville 630/489 
3-15-91 Wife Julia A Cowan 

1-17-90 752/473 Paul E Schwarze & Henderson County Hendersonville 610/613 
2-19-90 Wife Glenda W 

Schwarze, Sidney S 
Benham 

752/471 Larry J Case Henderson County Hendersonville 595/215 
01-13-90 2-19-90 
12-28-89 750/362 Arthur Nichols & Wife Henderson County Hendersonville 239/52 

1-5-90 Cina B Nichols 
6-27-91 7781724 William Harvey & Lucille Henderson County Hendersonville 604/17 

7-8-91 Gonce & Hazel J 
Gonce 

6-27-91 7781721 William Harvey & Lucille Henderson County Hendersonville 580/251 
7-8-91 Gonce & Hazel J 

Gonce 
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11-10-89 750/359 Michael D Owenby & Henderson County Hendersonville 736/863 
1-5-90 Wife Brenda Owenby, 

Gerald Owenby & Wife 
Glenna Owenby, Carole 
0 Ketterhagen & Dan 
Ketterhagen 

9-13-89 746/39 Edna Revis Henderson County Hendersonville 631/575 
10-12-89 

2-7-91 773/145 William C & Justus & Henderson County Hendersonville 649/221 
3-15-91 Wife Lorraine R Justus, 

Jeff C Justus & Wife 
Ronda J Justus, Alex 
Todd & Melissa C 
Justus 

9-23-91 783/245 William C & Lorraine R Henderson County Hendersonville 649/221 
9-26-91 Justus, Jeff C & Ronda 

J Justus, Alex Todd & 
Melissa C Justus 

1989 750/371 Southern Concrete Henderson County Hendersonville 461/489 
1-5-90 

9-20-91 783/265 Southern Concrete Henderson County Hendersonville 461/489 
9-26-91 

1-25-91 771/379 Southern Concrete Henderson County Hendersonville 461/489 
2-6-91 

9-18-91 783/59 Thelma Gilreath Lively Henderson County Hendersonville 429/497 
9-23-91 

7-16-91 779/363 Thelma Gilreath Lively Henderson County Hendersonville 429/497 
7-17-91 

11-15-89 771/371 Judith Osteen Marshall Henderson County Hendersonville 638/421 
2-6-91 Miller 

7-10-91 7791721 Jerry Lee Roten & Wife Henderson County Hendersonville 749/409 
7-24-91 Emma Jean Roten 
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1-19-91 771/377 Jerry Lee Roten & Wife Henderson County Hendersonville 749/409 
2-6-91 Emma Jean Roten 

12-12-89 750/355 Susan N Enloe Henderson County Hendersonville 599no1 
1-5-90 Mccrary 

7-10-91 779n26 Susan N Enloe Henderson County Hendersonville 599no1 
7-24-91 Mccrary 

10-6-89 746/41 Mario Levya & Wife Henderson County Hendersonville 451/287 
10-12-89 Evelyn Staton Leyva 

5-27-89 738n73 Mario Levya & Wife Henderson County Hendersonville 451/287 
6-2-89 Evelyn Staton Leyva 

7-16-91 779/361 Mario Levya & Wife Henderson County Hendersonville 451/287 
7-17-91 Evelyn Staton Levva 

7-16-91 779/365 Mario Levya & Wife Henderson County Hendersonville 458/556 
7-17-91 Evelyn Staton Leyva 

10-6-89 746/85 Mario Levya & Wife Henderson County Hendersonville 458/556 
Evelyn Staton Leyva 

3-6-89 737/633 Elizabeth Ray Fisher Henderson County Hendersonville 590/637 
5-12-89 

2-6-89 736/381 Patricia P Green Henderson County Hendersonville 645/809 
4-19-89 

1-24-89 733/183 Wanda P. Fisher Henderson County Hendersonville 339/489 
2-13-89 

10-5-89 750/353 Richard B Shafer & Henderson County Hendersonville 597/935 
1-5-90 Wife Margaret Shafer 

1-18-91 771/373 William F Price & Wife Henderson County Hendersonville 763/801 
2-6-91 Carroll S Price 

8-9-89 745/58 W.R. Murphy & Wife Henderson County Hendersonville 697/826 
9-22-89 Joan Murphy 

5-29-89 738n95 Glenn H Pace & Wife Henderson County Hendersonville 612/529 
6-2-89 Alene C Pace -
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5-29-89 7381787 Stephen E Whitmire & Henderson County Hendersonville 666/553 
6-2-89 Wife Ann Gibson 

Whitmire 
2-1-89 773/231 Betty J Metcalf & Henderson County Hendersonville 674/675 

2-13-89 Husband Keith Gray 
773/110 Billy Francis Billingsley Henderson County Hendersonville 473/557 

1-25-91 3-15-91 & Wife Betty Jean 
Billingsley 

773/248 Billy Francis Billingsley Henderson County Hendersonville 564/142 
1-21-91 3-19-91 & Wife Betty Jean 

BillinQsley 
10-23-89 750/365 Doris D & Edwards & Henderson County Hendersonville 5931753 

1-5-90 Husband Charles D 
Edwards & Robert 
Gaines & Elizabeth 
Gaines 

1-26-89 733/175 Charles F Kling & Wife Henderson County Hendersonville 598/535 
Tulula S KlinQ 

2-18-91 773/116 Charles A Budd and Henderson County Hendersonville 587/124 
3-15-91 Wife Jenny S. Budd 

10-1-91 783/588 Charles A Budd and Henderson County Hendersonville 743/465 
10-1-91 Wife Jenny S Budd 
773/29 Charles A Budd and Henderson County Hendersonville 743/465 

2-18-91 3-15-91 Wife Jenny S. Budd 
1991 773/449 Morris E Clark & Wife Henderson County Hendersonville 523/645 

3-25-91 Johnnie Sue Armstrong 
Clark 

11-13-89 750/357 Walter Edwin & Doris Henderson County Hendersonville 593/879 
1-5-90 Jean Orr 

1989 750/307 Henderson Co React Henderson County Hendersonville 680/619 
1-5-90 
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8-3-88 737/631 Clyde R. Beaver & Wife Henderson County Hendersonville 646/137 
5-12-89 Julie Beaver 

10-14-89 771/363 John Clarence & Henderson County Hendersonville 731/659 
2-6-91 Betty Bishop 

1-31-91 773/113 John Clarence & Henderson County Hendersonville 751/227 
3-15-91 Bettv Bishop 

6-4-91 781/237 Jeff B Glover Henderson County Hendersonville 679/889 
8-21-91 

10-6-89 746/88 Jeff B. Glover Henderson County Hendersonville 679/889 

1-18-91 771/361 Raymond R. Anders & Henderson County Hendersonville 254/147 
2-6-91 Wife Helen Sue Anders 

1-23-91 773/63 Carroll E. Clark Henderson County Hendersonville 7261713 
3-15-91 

1-23-91 745/63 Carroll E. Clark Henderson County Hendersonville 7261713 

2-9-91 773/119 John P Cantrell and Henderson County Hendersonville 296/58 
3-15-91 Wife Geneva Cantrell 

1-21-91 771/375 William A Pace, Jr Henderson County Hendersonville 557/283 
2-6-91 
775/313 City of Hendersonville Henderson County Hendersonville 259/282 

?? 5-2-91 
?? 775/317 City of Hendersonville Henderson County Hendersonville 156/292 
1991 773/67 Clara Rogers Clark Henderson County Hendersonville 726/713 

3-15-91 
2-8-91 773/163 Roxie L Philips & Y.L. Henderson County Hendersonville 658/17 

3-15-91 Phillips 
10-10-89 747/579 Jennifer Scott & Henderson County Hendersonville 722/657 

Husband John Little 
Scott 
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7-17-91 779n23 Judith Osteen & Henderson County Hendersonville 638/421 
Marshall Miller Jones 
and Daniel Stephen 
Jones 

1-23-91 771/369 Clyde R. Beaver & Wife Henderson County Hendersonville 646/137 
2-6-91 Julie Beaver 

MUD CREEK PHASE 1 § 2 
3-6-92 794/413 Friendship Baptist Henderson County Hendersonville 687/467 

Church 
3-6-92 794/411 James A Sherman, Jr & Henderson County Hendersonville 732/537 

Wife Wanda L Sherman 
3-2-92 794/403 Fralow Ballard & Wife Henderson County Hendersonville 356/369 

Lila Mae Ballard 
3-3-92 794/407 Connie Camp Henderson County Hendersonville 358/623 

3-2-92 794/409 Linda Fay Merrill Henderson County Hendersonville 515/40 
Holbert and Husband 
DouQlas Holbert 

3-25-92 796n19 Joseph F Beddingfield Henderson County Hendersonville 322/159 
& Wife Velma S 
Beddingfield 

3-27-92 796n21 Aaron T Beddingfield & Henderson County Hendersonville 490/109 
Wife Dorothy 
Beddingfield 

3-30-92 796n23 Martha Fowler Henderson County Hendersonville 687/463 

3-26-92 796n25 Carolyn B Mabry Henderson County Hendersonville 476/263 

3-10-92 796n21 Carl E Mccarson & Henderson County Hendersonville 739/433 
Wife Gertrude M 
Mccarson 
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3-9-92 7961729 Mary Sue Ramsey Henderson County Hendersonville 271/169 

3-5-92 796/731 Spearman Food Henderson County Hendersonville 733/42 
Distributors, Inc 

797/295 Paul E Schwarze & Henderson County Hendersonville 623/474 
Wife Glenda L 
Schwarze 

4-28-92 797/300 Robert H Hansmeier & Henderson County Hendersonville 459/505 
Wife Katherine H 
Hansmeier 

4-14-92 798/156 Clarence L Young & Henderson County Hendersonville 633/471 
Wife Evelyn Young 

8-10-92 832/801 Eloise 0. Robinson Henderson County Hendersonville 583/957 

PARDEE/HOSPICE PROJECT 
1/6/98 943/187 John C. Bishop MCWSD 747/727 

Bettv A. Bishop 
PARKVIEW APARTMENTS 

4-4-98 952/254 Housing Assistance MCWSD 876/145 
Corporation 

UPWARD INTERCHANGE PROJECT 
11-3-95 8821761 J D Waddell, Jr as Henderson County & MCWSD Blue Ridge 7211749 

Executor of the Estate 
of Claire R Waddell & 
as Trustee under the 
Will of Claire R Waddell 

11-3-95 8821765 J D Waddell, Jr as Henderson County & MCWSD Blue Ridge 855/514 
Executor of the Estate 
of Claire R Waddell & 
as Trustee under the 
Will of Claire R Waddell 
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11-3-95 aa2n69 JD Waddell, Jr as Henderson County & MCWSD Blue Ridge 855/514 
Executor of the Estate 
of Claire R Waddell & 
as Trustee under the 
Will of Claire R Waddell 

UPWARD ELEMENTARY SCHOOL 
3-3-89 736/636 E. Kendall Taylor & Henderson County Hendersonville 121n13 

Wife Jo Ann W. Taylor 
3-26-93 818/830 Cynthia H Whitted Henderson County Blue Ridge 418/387 

818/827 E Kendall Taylor, Jo Henderson County Blue Ridge 261/146 
Ann W Taylor, Anita 
Heatherly, James 
Heatherly 

815/183 JD Waddell, Jr. Claire Henderson County Blue Ridge 677/857 
Waddell,J Hall Waddell, 
Sonja D. Waddell 

1-19-93 815/145 Board of Education Henderson County Blue Ridge 773/586 
815/132 Carroll E Clark, Clara Henderson County Hendersonville 726n13 

Clark 
818/824 E Kendall Taylor, Jo Henderson County Blue Ridge 121n13 

Ann WTaylor 

BALFOUR ELEMENTARY PROJECT 
823/635 JD Waddell, Jr, Claire R Henderson County Hendersonville 751no9 

Waddell, Balfour Baptist 456/291 
Church 

8-4-92 815/140 Board of Education Henderson County Hendersonville 254/132 
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12-4-92 815/103 TD Hunter, Ill, Miranda Henderson County Hendersonville 561/29 
F Hunter, Hal M Hunter, 
Katherine Hunter 

BRCC PROJECT 

3-19-92 806/515 Charles A Budd, Jenny Henderson County Hendersonville 743/465 
S Budd 

COUNTRY MEADOWS 

4-94 861/367 Ty-J Enterprise, Inc MCWSD 8251775 

APPLELAND INDUSTRIAL PARK 
4-14-97 924/391 Margaret D McKibbin, Henderson County & MCWSD 838/209 

Trustee for the 
Margaret D McKibbin 
Revocable Trust 

5-23-97 925/602 Cracker Barrel Old Henderson County & MCWSD 886/707 
Country Store, Inc 886/719 

SHARON'S CROSSING 
1045/285 Robert L Fleming, Jr MCWSD 

BRADSHAW SEWER PROJECT 
10-5-98 966/536 Henderson County MCWSD 824/213 

Board of Public 
Education 

8/22/00 1033/782 Boyd L. Hyder MCWSD 975/551 
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EASEMENTS TO BE SECURED BY THE COUNTY AND MUD CREEK WATER AND SEWER DISTRICT AND 
CONVEYED TO THE CITY OF HENDERSONVILLE WITHIN ONE HUNDRED TWENTY DAYS OF CLOSING 

1. MUD CREEK, PHASE I, SECTION I 

• Easement from Henderson County to the City of Hendersonville across that property described in Deed 
Book 367 Page 629 of the Henderson County Registry. 

2. PARDEE/HOSPICE PROJECT 

• Easement from Henderson County to the City of Hendersonville across that property described in Deed 
Book 937, Page 224 and Deed Book 937 Page 227 of the Henderson County Registry. 

3. UPWARD INTERCHANGE PROJECT 

• Easement from Henderson County to the City of Hendersonville across those properties described in Deed 
Book 838, Page 165 of the Henderson County Registry. 

4. UPWARD ELEMENTARY SCHOOL PROJECT 

• Easement from the Henderson County Board of Public Education for small encroachment onto Elementary 
School Property. 

5. BRCC PROJECT 

• Easement from BRCC for the project. 
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SOUTH MUD CREEK: ·1993 
• Construction 

• Legal/Administrative/Engineering 

Less: Depreciation 

Less: State Grant 
Brooklyn Manor 

BALFOUR: 
• Construction 

1994 

• Legal/Administrative/Engineering 

Less: Depreciation 

Less: School 

UPWARD ROAD: 

• Construction 

1996 

• Legal/Administrative/Engineering 

Less: Depreciation 
Less: Developer 

*Net County Contribution to Mud Creek 

$1,97 4,617.55 
264,583.52 

$2,239,201.07 
-356,983.90 

-1,045,806.00 
-536,818.33 

EXHIBIT D 

$299,593.84 * . 

$71,175.78 
14,811.09 

$85,986.87 
-12,302.30 
-24,000.00 

$49,684.57 * 

$115,025.84 
16,378.05 

$131,403.89 
-11,497.30 
-20,000.00 

$99,906.59 * 

$449,185.00 
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Exhibit G, Option to Purchase 

Section 1.01 Property. The City covenants and warrants that it is the sole owner of that certain real estate located in the 
City of Hendersonville, having an address of 318 4th Avenue East, Hendersonville, NC 28792, currently occupied by the 
City Water and Sewer Department, hereinafter "Water and Sewer Department Property," the WatJ:r and Sewer 
Department Property being more particularly described in the attached Exhibit l, Exhibit l being incorporated by 
reference as if fully set forth herein. 

Section 1.02; Grant of Option. Subject to the tenns and conditions contained herein, the City does hereby grant an 
option to the County to purchase the Water and Sewer Department Property ftom the City for the tam of this Agreement, 
(hereinafter referred to as the "Option"). Said Option shall commence upon the earlier of the City's vacating the Water 
and Sewer Department Property, and the passage of four years from the date this Option is executed by both parties. Once 
commenced, said Option shall run for a period of two years. 

Section 1.03 Consideration for Option. Concurrent with the execution of this Agreement, the County shall pay to the 
City the sum of SS,000.00 as payment in full for the Option granted herein for the Water and Sewer Department Property. 
Both parties agree that the sum of $5,000 is adequate consideration for the Option. 

Section 1.04 Purchase Price of the Water and Sewer Department Property. If the County exercises the Option as 
provided in this Agreement, the parties agree that the purchase price for the Water and Sewer Department Property will be 
agreed upon between the City and the County; provided however that in the event the parties are unable to agree, the 
purchase price shall be the fair market value determined as of the date of the County delivers a Notice of Its Intent to 
Exercise the Option to the City. Both the City and the County agree that the fair market value shall be determined as 
follows: within thirty days of the delivery of the Notice of Intent to Exercise the Option, the City and the County will 
each hire a certified MAI appraiser to render an opinion as to fair market value. The fair market value (purchase price) of 
the Water and Sewer Department Property shall be detennined by averaging together the values stated by the chosen 
appraisers. 

Section 1.05 Exercise of the Option. Once the option period starts, the County may at any time exercise the Option by 
first sending to the City a written Notice of Intent to Exercise Option, and subsequently, when the purchase price has been 
determined as stated herein, executing and delivering an Offer to Purchase and Contract for the purchase price to the City 
in fonn substantially identical to the attached Exhibit 2, said Exhibit 2 being incorporated by reference as if fully set forth 
herein. 

Section 1.06 Credit for the Option Price. If the County exercises the Option, the County shall be given a credit on the 
purchase price in an amount equal to the option price. 

Section 1.07 Inspections During the Option Period. The City shall make available to the County the Water and Sewer 
Department Property at reasonable times to conduct such investigations or make such inspections as deemed necessary by 
the County. 

Section 1.08 Title to the Water and Sewer Department Property. It is understood and agreed by both parties that if the 
County exercises the Option, the City will convey the Wlfl:r and Sewer Department Property to the County in marketable 
fee simple absolute title, by general warranty deed with all normal covenants and warranties of title, free and clear of all 
security interests, liens, claims and encumbrances, other than easements and rights-of-way of record. 

19 



3 1 0 lf 7 p 111.· 

Section 1.09 Obli1ation not to Commit Wute. The City uodcrtakcs that it will not commit waste of the WatJ:r and 
Sewer Department Property for such period as the County retains an option to purchase in accordance with the above 
teams. 

20 


