
REQUEST FOR BOARD ACTION 
 

HENDERSON COUNTY 
BOARD OF COMMISSIONERS 

 
 
 
MEETING DATE:  October 15, 2025 
 
SUBJECT:    Lease Agreement – Henderson County Hospital Corporation 
  
PRESENTER:  Charles Russell Burrell, County Attorney 
        
ATTACHMENTS:  Yes 
 

1. Draft Proposed Lease  
 

SUMMARY OF REQUEST: 
 
On behalf of the Henderson County Hospital Corporation, Henderson County intends to secure 
installment financing for the construction of a medical office building on Spartanburg Highway.  
The debt service from that installment financing is intended to be funded by rent payments made 
by Henderson County Hospital Corporation to Henderson County.  The attached proposed lease 
is in draft form and will be completed once the financing is complete and actual debt service 
amounts are known.  
 
 
BOARD ACTION REQUESTED: 
 
The Board is requested to confirm intent of entering into a lease agreement consistent with the 
attached draft once final debt service amounts are known.  

 
Suggested Motion: 
 
 
I move the Board confirm intent of entering into a lease agreement consistent with the 
attached draft once final debt service amounts are known.  
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LEASE 
 

BETWEEN 
 
 
 
 

COUNTY OF HENDERSON, 
a body corporate and politic of North Carolina 

(“LANDLORD”) 
 
 

AND 
 
 

HENDERSON COUNTY HOSPITAL CORPORATION. 
a North Carolina not for profit corporation 

(“TENANT”) 
 
 
 
 
 
 

____________________, 2025 
 

for space in the 
 

HENDERSON COUNTY MEDICAL OFFICE BUILDING #1 
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LEASE AGREEMENT 
 

This Lease Agreement (the "Lease") is made and entered into on the _____ day of _________, 2025, 
between the County of Henderson, a body corporate and politic of the State of North Carolina, 
(“Landlord”) and Henderson County Hospital Corporation, a non-profit corporation organized and 
existing under the laws of the State of North Carolina (“Tenant” and also sometimes “Pardee”). 
 

W I T N E S S E T H: 
 

 In consideration of the mutual agreements of the parties herein, including the rentals agreed to 
be paid by Tenant to Landlord, Landlord leases to Tenant, and Tenant leases from Landlord the 
following described Premises upon the following terms and conditions: 
 
1. Definitions.  The following are definitions of some of the defined terms used in this Lease.  The 
definition of other defined terms are found throughout this Lease. 
 

A. "Building" shall mean the medical facility to be constructed on Henderson County tax 
parcel 110896 (the “Land”) located on Spartanburg Highway near its intersection with Shepherd 
Street in the City of Hendersonville, County of Henderson, State of North Carolina, to be 
known as the Medical Office Building #1. 
 
B. “Base Rent”:  Base Rent will be paid in monthly installments, based on an annual Base 
Rent of $________.  This rent is intended to fully cover the Landlord’s total principal and initial 
interest payment on the loan financing the construction of the Building, plus all other costs 
incurred in obtaining and maintaining such loan.   

 
C. “Commencement Date”:  Commencement Date shall be [the closing date for the loan 
incurred by the Landlord for financing the construction of the Building] [July 1, 2027]. 
 
D. “Lease Term” and “Termination Date” shall have the following meanings:  The “Lease 
Term” or “Term” shall mean a period of two hundred forty (240) months commencing on the 
Commencement Date.  The “Termination Date” shall, unless sooner terminated as otherwise 
provided herein, mean the last day of the Lease Term.   
 
E. “Permitted Use” shall mean use by the Tenant as a community general hospital system, 
as defined in N.C. Gen. Stat. §131E-6(2) or a successor section, and may, in addition, operate 
the Hospital System as hospital facilities as defined in N.C. Gen. Stat. §131E-6(4), or a successor 
section, open to the general public, free of discrimination based upon race, creed, color, sex or 
national origin, and offering health care services at least substantially similar to services offered 
at comparable health care facilities primarily serving a community role and all support and 
ancillary uses, including but not limited to food service, and/or other purposes exempt for 
Tenant under the tax exemption granted the Tenant pursuant to Section 110 of the Internal 
Revenue Code only, and no other use or purpose, and shall be subject to all the provisions of 
paragraph 4 (“Use”), below. 
 
F. “Business Day(s)” shall mean Mondays through Fridays exclusive of the normal 
business holidays of New Year's Day, Martin Luther King Day, Good Friday, Memorial Day, 
Independence Day, Thanksgiving Day, Christmas Eve and Christmas Day (“Holidays”). 
Landlord, from time to time during the Lease Term, shall have the right to designate additional 
Holidays upon the prior written consent of the Tenant. 
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G. “Default Rate” shall mean the lower of (i) the Prime Rate plus six percent (6%) or (ii) the 
Maximum Rate. 
 
H. “Maximum Rate" shall mean the highest rate of interest from time-to-time permitted 
under applicable federal and state law. 
 
I. “Index” shall mean the United States Department of Labor Bureau of Labor Statistics 
Consumer Price Index for All Urban Consumers, U.S. City Average, All items, not seasonally 
adjusted, 1982–1984=100 reference base.   
 
J. “Normal Operating Hours” for the Building shall mean 7:00 a.m. to 9:30 p.m. Mondays 
through Saturday, exclusive of Holidays.  Nothing herein shall be construed to require that 
Tenant operate during any particular time period, including Normal Operating Hours. 
 
K. “Prime Rate” shall mean the per annum interest rate announced by and quoted in the 
Wall Street Journal from time-to-time as the prime or base rate. 
 
L. “Property” shall mean the Building and the Land, other improvements located on the 
Land, adjacent parcels of land that Landlord operates jointly with the Building, and other 
buildings and improvements located on such adjacent parcels of land. 
 
M. “Notice Addresses” shall mean the following addresses for Tenant and Landlord, 
respectively: 
 
Tenant: Henderson County Hospital Corporation 
  800 N. Justice Street 
  Hendersonville, North Carolina 28791 
  Attention:   
 
with copy to:  
 
 
Landlord: County of Henderson 
  1 Historic Courthouse Square, Suite 1 
  Hendersonville, North Carolina  28792 
  Attn:  John Mitchell 
 
with a copy to: County of Henderson 
  1 Historic Courthouse Square, Suite 5 
  Hendersonville, North Carolina  28792 
  Attn:  Charles Russell Burrell 

 
2. Lease Grant. Subject to and upon the terms herein set forth, Landlord leases to Tenant and 
Tenant leases from Landlord the Premises together with the right, in common with others, to use the 
Common Areas and grants to Tenant the sole and exclusive right to use and occupy the Premises. 

 
3. Use.  The Premises shall be used for the Permitted Use and for no other purpose. Tenant agrees 
not to use or permit the use of the Premises for any purpose which is illegal, dangerous to life, limb or 
property or which, in Landlord's reasonable judgment, creates a nuisance or which would increase the 
cost of insurance coverage with respect to the Building. Tenant will maintain the Premises in a clean 
and healthful condition, and comply with all laws, ordinances, orders, rules and regulations of any 
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governmental entity with reference to the use, condition, configuration or occupancy of the Premises, 
provided that Landlord shall be responsible for ensuring that the Premises and Property comply with all 
applicable laws, ordinances, orders, rules and regulations of government authorities (i) as of the 
Commencement Date, (ii) to the extent that any non-compliance with the same is caused by Landlord, 
its agents, employees, contractors, subcontractors or invitees or (iii) to the extent that any non-
compliance with the same is caused by changes in applicable laws, ordinances, orders, rules and 
regulations of governmental authorities, or changes in interpretations thereof, following the 
Commencement Date.  Tenant, within ten (10) days after the receipt thereof, shall provide Landlord 
with copies of any notices it receives with respect to a violation or alleged violation of any such laws, 
ordinances, orders, rules and regulations. Tenant, at its expense, will comply with all reasonable rules 
and regulations of the Building adopted and altered by Landlord from time-to-time and will cause all of 
its agents, employees, invitees and visitors to do so. All such changes to rules and regulations shall be 
sent by Landlord to Tenant in writing.  During the Lease Term, Landlord will maintain the Common 
Areas in a clean and healthful condition and comply with all applicable laws, ordinances, orders, rules 
and regulations of governmental authorities with respect to the Common Areas. 
 
Tenant expects that it will use and operate the Premises at all times during the Lease Term. Tenant  
represents that, except as is stated in this paragraph, during the Lease Term, the Premises will not be 
used other than for activities substantially related to Tenant’s exempt purposes under Section 115 of the 
Internal Revenue Code. Tenant does not know of any reason why the Premises will not be so used and 
operated in the absence of (1) supervening circumstances not now anticipated by Tenant, (2) adverse 
circumstances beyond the control of Tenant, or (3) obsolescence of such insubstantial parts or portions 
of the Premises as may occur as a result of normal use of the Premises.  Notwithstanding the foregoing, 
Tenant will not change the use or operation of any portion of the Premises, or permit a third party to use 
or operate the Premises, during the Lease Term without prior written approval from the Landlord.  
Landlord agrees that such prior written approval will not be unreasonably withheld so long as any such 
third party is an exempt entity under either Section 501(c)(3) or Section 115 of the Internal Revenue 
Code using the Premises in activities substantially related to its and Tenant’s exempt purposes.  Tenant 
acknowledges that it understands that the Landlord has (or will) financed or refinanced all or a portion 
of the Premises using federally tax-exempt debt obligations and that the use and operation of the 
Premises in a manner other than as described in this Section could jeopardize the tax-exempt status of 
such obligations, potentially resulting in significant financial and other consequences to the Landlord.    
 
4. Omitted. 
 
5. Base Rent. 
 

A. Tenant covenants and agrees to pay to Landlord during the Lease Term, without any 
setoff or deduction except as otherwise expressly provided herein, the full amount of all Base 
Rent due hereunder and the full amount of all such other sums of money as shall become due 
under this Lease (including, without limitation, any charges for any other services, goods or 
materials furnished by Landlord at Tenant’s written request and not otherwise required to be 
furnished by Landlord hereunder), all of which hereinafter may be collectively called “Rent.” 
The Base Rent for each calendar year or portion thereof during the Lease Term, shall be due and 
payable in advance in monthly installments on or before the first day of each calendar month 
during the Lease Term and any extensions or renewals hereof (provided that the first such 
installment shall be due within ten (10) Business Days following the Commencement Date), and 
Tenant hereby agrees to pay such Base Rent to Landlord without demand. If the Lease Term 
commences on a day other than the first day of a month or terminates on a day other than the 
last day of a month, then the installments of Base Rent for such month or months shall be 
prorated, based on the number of days in such month. No payment by Tenant or receipt or 
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acceptance by Landlord of a lesser amount than the correct installment of Rent due under this 
Lease shall be deemed to be other than a payment on account of the earliest Rent due hereunder, 
nor shall any endorsement or statement on any check or any letter accompanying any check or 
payment be deemed an accord and satisfaction, and Landlord may accept such check or 
payment without prejudice to Landlord's right to recover the balance or pursue any other 
available remedy. The acceptance by Landlord of an installment of Rent on a date after the due 
date of such payment shall not be construed to be a waiver of Landlord's right to declare a 
default for any other late payment beyond the applicable notice and cure period. All amounts 
received by Landlord from Tenant hereunder shall be applied first to the earliest accrued and 
unpaid Rent then outstanding. Tenant’s covenant to pay Rent shall be independent of every 
other covenant set forth in this Lease, except as expressly provided herein. 
 
B. To the extent allowed by law, all installments of Rent not paid when due shall bear 
interest at the Default Rate from the date due until paid. In addition, if Tenant fails to pay any 
installment of Base Rent or any other item of Rent when due and payable hereunder, a “Late 
Charge” equal to five percent (5%) of such unpaid amount will be due and payable immediately 
by Tenant to Landlord. 

 
6. Security Deposit. There shall be no security deposit required. 
 
7. Services to be Furnished by Tenant.  Tenant agrees to furnish the following services, in a manner 
consistent with such services provided to other first-class educational and/or medical office buildings in 
the Hendersonville market: 

 
(A) Hot and cold potable water, and sanitary sewer, available 24 hours per day, 7 days per 
week.  
 
(B) Central heat, ventilation and air conditioning in the Premises and Common Areas, in 
season during Normal Operating Hours, at such temperatures and in such amounts as are 
considered by Tenant, in its reasonable judgment, to be standard for buildings of similar class, 
size, age and location, or as required by governmental authority.  
 
(C) Maintenance, repair and cleaning of the Building and any other structures installed on 
the Land (including without limitation the Building structure and systems and snow and ice 
removal). 
 
(D) Janitorial and cleaning service (including without limitation trash removal, recycling, 
cleaning white boards, vacuum offices and cleaning offices) in and about the Premises on 
Business Days and Saturdays.  
 
(E) Electricity to the Premises for the Permitted Use, 24 hours per day 7 days a week, in 
accordance with and subject to the terms and conditions of Section 11 of this Lease.   
 
(F) Electric lamp, bulb and ballast replacement in the Premises. 
 

 
8. Leasehold Improvements/Tenant’s Property and Services.   
 

A. All fixtures, equipment, improvements and appurtenances attached to, or built into, the 
Premises at the commencement of or during the Lease Term, whether or not by, or at the 
expense of Tenant, which cannot be removed without permanent structural damage to the 



lease (00297623)  Page 5 
 

Building or Premises (“Leasehold Improvements”), shall be and remain a part of the Premises; 
shall be the property of Landlord; and shall not be removed by Tenant except as expressly 
provided herein. All moveable partitions, trade fixtures , moveable equipment, medical 
equipment or furniture located in the Premises and acquired by or for the account of Tenant, 
without expense to Landlord, which can be removed without permanent structural damage to 
the Building or Premises, and all personalty brought into the Premises by Tenant (“Tenant’s 
Property”) shall be owned and insured by Tenant, shall remain the property of Tenant 
throughout the Term and upon the expiration or earlier termination of this Lease, and may be 
removed or replaced by Tenant at any time at Tenant’s discretion and expense.  
Notwithstanding anything contained herein to the contrary, Tenant may remove any and all of 
its medical equipment, and shall make any necessary repairs upon doing so to leave the Premises 
in safe and rentable condition.  Landlord may, nonetheless, at the time of Landlord’s approval 
thereof in accordance with Section 10(B) below, require Tenant’s removal, upon the expiration 
or termination of this Lease, of any Leasehold Improvements performed by or for the benefit of 
Tenant as are designated by Landlord, excluding Landlord’s Work and any electronic, phone 
and data cabling (the “Required Removables”) at Tenant’s sole cost. In the event that Landlord 
so elects, Tenant shall remove such Required Removables within thirty (30) days after the 
expiration or earlier termination of this Lease or Tenant’s right to possession. In addition to 
Tenant’s obligation to remove the Required Removables, Tenant shall repair any damage caused 
by such removal and perform such other work as is reasonably necessary to restore the Premises 
to its condition prior to the installation and removal of such Required Removables. If Tenant 
fails to remove any specified Required Removables or to perform any required repairs and 
restoration within the time period specified above, Landlord, at Tenant’s sole cost and expense, 
may remove the Required Removables (and repair any damage occasioned thereby) and dispose 
thereof or deliver the Required Removables to any other place of business of Tenant, or 
warehouse the same, and Tenant shall pay the cost of such removal, repair, delivery, or 
warehousing of the Required Removables within five (5) Business Days after demand from 
Landlord. 
 
B. Tenant shall make arrangements directly with a telephone or other internet protocol 
company serving the Building for all telephone and internet service required by Tenant in the 
Premises and  shall pay for all such service used or consumed in the Premises.  Further, Tenant 
shall be responsible for keeping the interior non-structural portions of the Premises, and any 
other portions of the Premises required to be maintained by Tenant under this Lease, in good 
condition and repair. 
 
C. Tenant shall maintain the grounds and landscaping of the Property in a manner 
consistent with Tenant’s grounds-keeping and landscaping of its other leased property. 
 
D. Tenant shall maintain those parking areas serving tenants of and visitors to the Building.  
Such maintenance shall include removal of snow. 

 
9. Signage.  Tenant shall provide and install, at Tenant’s cost, Tenant’s exterior building signage 
and monument signage, consistent with Tenant’s branding standard.  If Tenant’s branding standard 
changes during the Term, Tenant shall have the right to replace such signage with signage that is 
consistent with such new branding standard, at Tenant’s cost.  
 
10. Repairs and Alterations by Tenant. 
 

A. Except to the extent such obligations are imposed upon Landlord hereunder, Tenant 
shall, at its sole cost and expense, maintain the Premises in good order, condition and repair 
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throughout the entire Lease Term, ordinary wear and tear excepted. Tenant agrees to keep the 
areas visible from outside the Premises in a neat, clean and attractive condition at all times. 
Tenant shall be responsible for all repairs replacements and alterations in and to the Premises, 
Building and Property and the facilities and systems thereof. If Tenant fails to maintain the 
Premises in good order, condition and repair as required hereunder, Landlord shall give Tenant 
written notice to perform such acts as are reasonably required to so maintain the Premises. If 
within thirty (30) days after such written notice, Tenant fails to promptly commence such work 
and thereafter diligently pursue it to its completion, then Landlord may, at is option, make such 
repairs, and Tenant shall pay the cost thereof to Landlord on demand as additional Rent, 
together with an administration charge in an amount equal to ten percent (10%) of the cost of 
such repairs.  
 
B. Within three (3) months following the expiration of the 5th, 10th and 15th Lease Years, 
Tenant shall, at its sole cost and expense, re-paint all walls, trim and doors within the Premises 
replace all carpeting within the Premises and replace all worn and/or obsolete fixtures within the 
Premises. 
 
C. Tenant shall have the right, at Tenant’s sole cost and expense, to make any alterations, 
additions or improvements to the Premises without the prior consent of Landlord, provided that 
such alterations, additions or improvements (i) do not exceed Fifty Thousand Dollars ($50,000) 
in cost for any calendar year, do not adversely affect the structural components or systems of the 
Building and are not visible from the exterior of the Building, or (ii) are required by law. Tenant 
shall not make or allow to be made any other alterations, additions or improvements to the 
Premises, without first obtaining the written consent of Landlord in each such instance, which 
consent may not be unreasonably refused, conditioned or delayed. Prior to commencing any 
such work and as a condition to obtaining Landlord’s consent, Tenant must furnish Landlord 
with plans and specifications reasonably acceptable to Landlord; names and addresses of 
contractors reasonably acceptable to Landlord; copies of contracts; necessary permits and 
approvals; evidence of contractor’s and subcontractor’s insurance in accordance with Section 15. 
hereof; and a payment bond or other reasonable security, all in form and amount satisfactory to 
Landlord. Tenant shall be responsible for ensuring that all such persons procure and maintain 
insurance coverage against such risks, in such amounts and with such companies as Landlord 
may require, including, but not limited to, Builder's Risk and Worker's Compensation insurance. 
All such improvements, alterations or additions shall be constructed in a good and workmanlike 
manner using Building Standard materials or other new materials of equal or greater quantity. 
Landlord, to the extent reasonably necessary to avoid any disruption to the tenants and 
occupants of the Building, shall have the right to designate the time when any such alterations, 
additions and improvements may be performed and to otherwise designate reasonable rules, 
regulations and procedures for the performance of work in the Building. Upon completion, 
Tenant shall furnish “as-built” plans, contractor’s affidavits and full and final waivers of lien and 
receipted bills covering all labor and materials. All improvements, alterations and additions shall 
comply with the insurance requirements, codes, ordinances, laws and regulations, including 
without limitation, the Americans with Disabilities Act. Tenant shall reimburse Landlord upon 
demand for all reasonable sums, if any, expended by Landlord for third party examination of the 
architectural, mechanical, electrical and plumbing plans for any alterations, additions or 
improvements. In addition, if Landlord so requests, Landlord shall be entitled to oversee the 
construction of any alterations, additions or improvements that may affect the structure of the 
Building or any of the mechanical, electrical, plumbing or life safety systems of the Building. In 
the event Landlord elects to oversee such work, Landlord shall be entitled to receive a fee for 
such oversight in an amount equal to five percent (5%) of the cost of such alterations, additions 
or improvements. Landlord’s approval of Tenant’s plans and specifications for any work 
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performed for or on behalf of Tenant shall not be deemed to be representation by Landlord that 
such plans and specifications comply with applicable insurance requirements, building codes, 
ordinances, laws or regulations or that the alterations, additions and improvements constructed 
in accordance with such plans and specifications will be adequate for Tenant’s use. 

 
11. Omitted 

 
12. Entry by Landlord. Landlord or its authorized agents shall at any and all reasonable times, upon 
at least twenty-four (24) hours advance notice to Tenant (except in case of emergency posing imminent 
threat to life or property), have the right to enter the Premises with a Tenant escort to inspect the same, 
to show the Premises to prospective purchasers, lenders or tenants (but as to prospective tenants, only 
during the last six (6) months of the Term), and to perform any repairs required of Landlord hereunder.  
Landlord shall remain liable to Tenant for any claim for inconvenience to or interference with Tenant’s 
business, any loss of occupancy or use of the Premises, and any other loss occasioned thereby so long as 
such inconvenience or interference is material or unreasonable.  Any access by Landlord or others shall 
be subject to such reasonable restrictions as Tenant may impose relative to security or to the 
preservation of confidential or proprietary items.  Landlord shall take reasonable measures to avoid 
entry to the Premises during those time period when patients are present at the Premises.   
 
13. Holding Over.  
 

A. In the event of holding over by Tenant after the end of the Term, the hold over shall be 
as a tenant from month-to-month, terminable upon fifteen (15) days’ written notice by either 
party to the other, and Tenant shall otherwise be subject to all the covenants and provisions of 
this Lease.  Tenant shall pay Landlord, on demand, as monthly rent for the period of such hold 
over an amount equal to one hundred twenty-five percent (125%) of the Base Rent payable 
during the last month of the Term prior to the holdover.  Notwithstanding the foregoing, Tenant 
shall not be liable for any amount of any consequential, punitive or exemplary damages in 
connection with this Lease suffered or incurred by Landlord, including any claim made by any 
succeeding tenant to the Premises, on account of such hold over by Tenant or any violation by 
Tenant of any other term or condition of this Lease during such hold over period.  
 
B. Provided there is not an event of default by Tenant under this Lease beyond the 
applicable notice and cure period at the time of such notice or at the end of the Term, upon nine 
(9) months’ prior written notice, Tenant shall have the right to hold over after the end of the 
Term for up to six (6) months, and Tenant shall pay Landlord, as monthly Base Rent for the 
period of such hold over, an amount equal to one hundred ten percent (110%) of the Base Rent 
payable during the last month of the Term prior to such hold over, and Tenant shall otherwise 
be subject to all the covenants and provisions of this Lease. 

 
14. Surrendering the Premises. Upon the expiration or earlier termination of this Lease, Tenant shall 
surrender the Premises to Landlord in substantially the same broom clean condition that the Premises 
were in on the Commencement Date except for:  (i) ordinary wear and tear; (ii) damage by the elements, 
fire, and other casualty; (iii) condemnation; (iv) damage caused by Landlord, its employees, agents, 
invitees, other tenants and assigns; and (v) permitted Leasehold Improvements unless Landlord has 
required their removal hereunder.  On surrender, Tenant shall remove from the Premises its personal 
property, trade fixtures, any Leasehold Improvements required to be removed hereunder, and repair any 
damage to the Premises or Building caused by such removal.  The parties acknowledge that Tenant will 
install valuable medical equipment within the Premises, including a linear accelerator and a CT 
simulator.  Notwithstanding anything contained herein to the contrary, all such medical equipment shall 
remain the property of the Tenant, and Tenant shall have the right to remove such equipment at the 
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expiration or termination of this Lease.  If removal of such equipment causes any damage to the 
Premises, Tenant shall repair such damage.  Any items not removed by Tenant as required above within 
thirty (30) days after the expiration or earlier termination of this Lease shall be considered abandoned.  
Landlord may dispose of abandoned items as Landlord chooses and bill Tenant for the actual and 
reasonable cost of their removal and disposal, minus any revenues received by Landlord for their 
disposal. 
 
15. Hazardous Substances.  Tenant shall not use, store, generate or dispose of any Hazardous 
Substances (as defined below), or knowingly allow its employees, agents or invitees to do so, in, on, 
above or below any part of the Premises, Building or Property, except only reasonable quantities of 
normal and customary office supplies and those used for medical purposes, all used in compliance with 
applicable laws, which Tenant shall remove at the end of the Term, or earlier if they pose a danger to 
persons or property.  Tenant shall indemnify and hold Landlord harmless from all claims, damages, 
fines, judgments, penalties, costs, liabilities or losses (including, without limitation, a decrease in the 
value of the Premises, Building, or Property, due to loss or restriction of rentable or usable space, any 
damages due to adverse impact on marketing of the space, and any and all sums paid for attorney's fees, 
consultant and expert fees) arising during or after the Term as a result of a breach of this section by 
Tenant or as a result of the use, storage, generation or disposal of Hazardous Substances by Tenant, or 
Tenant’s employees, agents or invitees in, on, above, or below any part of the Premises, Building or 
Property, whether permitted under this section or not.  Landlord shall indemnify and hold Tenant 
harmless from all claims, damages, fines, judgments, penalties, costs, liabilities or losses (including, 
without limitation, any and all sums paid for attorney’s fees, consultant and expert fees) arising during 
or after the Term as a result of the use, storage, generation or disposal of Hazardous Substances by 
Landlord, or Landlord’s employees, agents, contractors, subcontractors or invitees in, on, above, or 
below any part of the Premises, Building or Property. “Hazardous Substance” means any substance 
which is toxic, ignitable, reactive, or corrosive and which is regulated by any governmental body having 
jurisdiction over the same, and includes any and all materials or substances which are defined as 
“hazardous waste”, “extremely hazardous waste” or a “hazardous substance” pursuant to state, federal 
or local law.  “Hazardous Substance” includes, but is not restricted to, asbestos, polychlorobiphenyls 
(“PCB's”) and petroleum. 
 
16. Insurance and Indemnity. 
 

A. Landlord's Insurance.  During the term of this Lease, or any renewal or extension 
thereof, Landlord shall keep the Building insured against damage and destruction by fire and 
such other perils, in the amount of the full replacement value of the same, under a special “all-
risk” extended coverage insurance policy.  Landlord shall also maintain general liability 
insurance with respect to the Building and the Common Areas, covering bodily injury, including 
death, and property damage in the amount of at least Two Million Dollars ($2,000,000.00) per 
occurrence, combined single limit, and annual aggregate limit.  Landlord is not obligated to 
insure fixtures or other property of Tenant. 
 
B. Tenant's Insurance.  Tenant shall keep in force, during the term of this Lease, or any 
renewal or extension thereof, workers’ compensation insurance as required by law, and 
commercial general liability insurance, with respect to the Premises, covering bodily injury, 
including death, and property damage, with such limits as may be reasonably requested by 
Landlord, but with minimum limits in the amount of at least Two Million Dollars 
($2,000,000.00) per occurrence, combined single limit, and annual aggregate limit, with a 
contractual liability endorsement, which liability insurance shall name Landlord as additional 
insured and provide that prior to being canceled for any reason, Tenant’s insurance company 
shall endeavor to provide Landlord with fifteen (15) days’ notice of such cancellation.  Landlord 
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agrees not to request an increase in the above minimum limits of liability insurance during the 
initial Term.  Tenant will also maintain, at its sole expense for the protection of Landlord and 
Tenant, primary automobile liability insurance with limits of not less than $1,000,000 per 
occurrence covering owned, hired and non-owned vehicles used by Tenant, which shall also 
provide that prior to being canceled for any reason, Tenant’s insurance company shall endeavor 
to provide Landlord with fifteen (15) days’ notice of such cancellation. Tenant shall deposit with 
Landlord satisfactory evidence of the above coverages prior to occupancy of the Premises, and 
thereafter prior to expiration of any such coverages. 
 
C. Insurance Criteria.  Insurance policies required by this Lease shall:  (1) be issued (a) 
pursuant to the North Carolina Association of County Commissioners Insurance Pool, or (b) by 
insurance companies licensed to do business in the state of North Carolina with general 
policyholder's ratings of at least  A- and the financial rating of at least XI in the most current 
Best's Insurance Reports available on the Commencement Date, (3) by self-insuring as approved 
by the North Carolina Industrial Commission.  If the Best's ratings are changed or discontinued, 
the parties shall agree to an equivalent method of rating insurance companies.  If the parties 
cannot agree they shall submit the dispute to arbitration; (2) (a) be a portion of the Landlord’s 
coverage through the aforesaid Insurance Pool, or (b) be primary policies - not as contributing 
with, or in excess of, the coverage that the other party may carry; (3) be permitted to be carried 
through a “blanket policy” or “umbrella” coverage; (4) be maintained during the entire Term 
and any extension Terms; and (5) have commercially reasonable deductibles ($25,000.00 being 
agreed upon as a commercially reasonable deductible for the parties hereunder as of the date 
hereof). 

 
 D. Indemnification: 
 

(1) Tenant’s Indemnification.  The Tenant agrees to indemnify, and hold harmless 
the Landlord and the agents and employees of Landlord from any claims or demands by 
or on behalf of any person, firm, corporation or other entity or party and any liability, 
loss, damage or expense, including reasonable attorneys’ fees, suffered or incurred by 
Landlord, or Landlord’s agents and employees, arising by reason of injury to any person, 
including death, or damage to property, occurring in, on, or about the Premises, 
Building or Property, occasioned in whole or in part by any negligent act or omission or 
willful misconduct on the part of the Tenant or any employee (whether or not acting 
within the scope of employment), agent, invitee, visitor, contractor, subcontractor, 
assignee or tenant of the Tenant, or by reason of nonperformance of any covenant in this 
Lease on the part of the Tenant, except, however, to the extent that such claims result 
from the negligent acts or omissions or willful misconduct of Landlord, or Landlord’s 
employees, agents, invitees, contractors or subcontractors, or to the extent such claims 
result from the nonperformance of any covenant in this Lease on the part of Landlord.   
Tenant agrees to pay for all damage to any part of the Building or Property, caused by 
Tenant's misuse or neglect of said Premises, its apparatus or appurtenances.  Landlord 
shall not be liable to Tenant for any damage by or from any act or omission of any other 
tenant or occupant of the Building or by any owner or occupant of adjoining or 
contiguous property.  In addition, Tenant agrees to indemnify and hold harmless the 
Landlord and its agents and employees from any claims or demands by any person 
which are the direct and proximate result of Tenant’s intentional misconduct or 
negligent act or omission in the use of Tenant’s glycol chiller to be located in the 
Building. 
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(2) Landlord’s Indemnification.  Landlord agrees to indemnify, and hold harmless 
the Tenant, and the agents and employees of Tenant, from any claims or demands by or 
on behalf of any person, firm, corporation or other entity or party and any liability, loss, 
damage or expense, including reasonable attorneys’ fees, suffered or incurred by Tenant, 
or Tenant’s agents and employees, arising by reason of injury to any person, including 
death, or damage to property, occurring in, on, or about the Premises, Building or 
Property, occasioned in whole or in part by any negligent act or omission or willful 
misconduct on the part of the Landlord or any employee (whether or not acting within 
the scope of employment), agent, invitee, contractor, or subcontractor of the Landlord, 
or by reason of nonperformance of any covenant in this Lease on the part of the 
Landlord, except, however, to the extent that such claims result from the negligent acts 
or omissions or willful misconduct of Tenant, or Tenant’s employees, agents,  invitees, 
visitors, contractors, subcontractors, assignees or tenants, or to the extent such claims 
result from the nonperformance of any covenant in this Lease on the part of Tenant. 

 
E. Tenant's Personal Property.  Tenant shall insure its personal property and trade fixtures, 
installed or located by the Tenant in the Premises and Building with “all risks” insurance in an 
amount to cover the full replacement cost of the same, and  all personal property, trade fixtures 
and Leasehold Improvements in the Premises, including that of Tenant, and Tenant's 
employees, agents, invitees and visitors, shall remain therein at Tenant's sole risk, and except to 
the extent that such loss or damage to such personal property is due to negligence or willful 
misconduct of Landlord, its agents, employees or contractors  and is not covered by the property 
insurance required to be carried by Tenant above or the self-insurance Tenant maintains in lieu 
thereof as provided below, Landlord shall not be liable for any damage to, or loss of such 
personal property, trade fixtures or Leasehold Improvements arising from fire or the leaking of 
the roof, or from the bursting, leaking, or overflowing of water, sewer or steam pipes or from 
any other cause whatsoever.  Notwithstanding the foregoing, however, Tenant may self-insure 
the foregoing property insurance coverage, provided that such self-insurance shall be deemed 
insurance for all purposes under this Lease, and Tenant’s waiver of claims against Landlord for 
loss or damage to the property of Tenant under Section 16.F shall apply to Tenant’s self-
insurance in the same manner as if Tenant actually carried such insurance with a third party 
carrier. Tenant’s failure to carry the required property insurance shall be deemed to mean that 
Tenant has self-insured such coverage. 
 
F. Waiver of Subrogation.  Notwithstanding any language to the contrary herein, each 
party waives claims arising in any manner in its (the “Injured Party”) favor and against the other 
party for loss or damage to Injured Party's property located within or constituting a part or all of 
the Building or the Property.  This waiver applies only to the extent the loss or damage is 
covered by the Injured Party's insurance or the insurance the Injured Party is required to carry 
hereunder, whichever is greater, and shall apply to any self-insurance of Tenant under Section 
16.E.  The waiver also applies to each party's directors, officers, employees, members, partners, 
shareholders, and agents.  The waiver does not apply to claims caused by a party’s willful 
misconduct. Each party shall cause its property insurance to contain a standard waiver of 
subrogation endorsement or provisions providing for such waiver of subrogation. 

 
17. Premises Damage: 
 

A. Repair of Damage.  If the Premises, the Building, or any portion thereof is destroyed or 
damaged by fire or other casualty, Landlord, within thirty (30) days after the date of such 
destruction or damage, must provide Tenant with a reasonable, written time estimate of (i) 
whether the damage or destruction constitutes fifty percent (50%) or more of the replacement 
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cost of the Premises, and (ii) how long it will take to repair the destruction or damage.  If the 
Premises is totally destroyed or substantially damaged (to the extent of fifty percent (50%) or 
more of the replacement cost or such that reasonable access to the Premises is not possible) by 
fire or other casualty, or if the Premises is damaged such that the necessary repairs and 
restoration could not be completed within one hundred twenty (120) days after the date of the 
casualty, then Tenant shall have the option to terminate this Lease by giving written notice to 
Landlord within thirty (30) days after the date of the casualty and, in such event, all rights and 
obligations under this Lease shall cease, effective as of the date of the casualty.  If the Premises 
or the Building is partially damaged to the extent of less than fifty percent (50%) of the 
replacement cost, or if Tenant does not terminate this Lease in accordance with the foregoing, 
then Landlord shall proceed with diligence to repair and restore the Premises (including any 
fixtures, furnishings and equipment installed by Landlord as a part of the Landlord’s Work and 
any Leasehold Improvements not required to be removed by Tenant) and the Building to 
substantially the same condition in which they existed prior to the casualty, exclusive of any 
improvements for which Tenant is responsible to insure under the terms of this Lease, and to 
obtain any necessary certificates of occupancy or similar permits necessary for Tenant’s 
reoccupation.  In no event shall Landlord have any obligation to restore the Premises if and to 
the extent Landlord’s lender does not allow Landlord to apply all or substantially all of the 
insurance proceeds to repair of the Premises, and, in such case, Tenant shall have the right to 
terminate this Lease upon written notice to Landlord.  Landlord shall use commercially 
reasonable efforts to negotiate its loan documents with its current and future lenders such that all 
insurance proceeds will be made available to Landlord for repair of the Premises.   Upon 
completion of Landlord’s repair and restoration obligations, Tenant may restore any alterations 
or improvements made by Tenant to the Premises during the Term to substantially their 
condition preceding the casualty.  Tenant shall be entitled to a fair and reasonable abatement of 
Rent from the date of the casualty until the earlier of: (i) the date that Landlord completes its 
repair and restoration obligations hereunder and Tenant completes its restoration of any 
alterations or improvements made by Tenant to the Premises during the Term, or (ii) ninety (90) 
days after Landlord completes its repair and restoration obligations hereunder.  If Landlord fails 
to complete such repairs and restoration within one hundred eighty (180) days after the date of 
the casualty, then Tenant may at its option terminate this Lease, effective upon delivering 
written notice of termination to Landlord any time prior to Landlord’s completion of such 
repairs or restoration, whereupon all rights and obligations under this Lease shall cease.  In the 
event of termination of this Lease pursuant to this Article 17.A., then all Rent shall be 
apportioned and paid to the date of such damage. 
 
B. Casualty During Last Two Years.  If the Premises is damaged by fire or other casualty 
during the last two (2) years of the Term (as the same may be extended as provided hereunder) 
such that the necessary repairs and restoration could not be completed at least one hundred 
eighty (180) days prior to the expiration of the Term, then Landlord and the Tenant each shall 
have the option to terminate this Lease by giving written notice to the other party within thirty 
(30) days after the date of the casualty and, in such event, all rights and obligations under this 
Lease shall cease, effective as of the date of the casualty. 

 
18. Default and Remedies: 
 

A. Tenant's Default.  Tenant shall be in default under this Lease if: 
 

(1) Tenant fails to pay Monthly Base Rent or any other sum due hereunder within 
ten (10) days after Tenant receives written notice from Landlord of such nonpayment by 
the due date; 
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(2) Tenant fails to pay Monthly Base Rent by its due date, at any time during a 
calendar year in which Tenant has already received two notices of its failure to pay 
Monthly Base Rent, by its due date; 
 
(3) Tenant fails to perform any other Tenant obligation within a period of thirty (30) 
days or the additional time, if any, that is reasonably necessary to promptly and 
diligently cure the failure, after Tenant receives written notice from Landlord setting 
forth in reasonable detail the nature and extent of the failure and identifying the 
applicable Lease provision;  
 
(4) Tenant fails to vacate or stay any of the following within sixty (60) days after 
they occur: 
 

(a)  a petition in bankruptcy is filed by or against Tenant; 
 
(b)  Tenant is adjudicated as bankrupt or insolvent; 
 
(c)  a receiver, trustee, or liquidator is appointed for all or a substantial part of 
Tenant's property; or 
 
(d)  Tenant makes an assignment for the benefit of creditors. 

 
B. Landlord's Remedies. 
 

(1) Upon Tenant’s default beyond the notice and cure periods set forth herein, 
Landlord shall have all remedies provided in this Lease, as well as in law or equity, 
including, without limitation, the right to end this Lease or Tenant’s right to possession 
hereunder, in which case Tenant shall immediately vacate the Premises, with or without 
process of law, and if necessary, remove Tenant, with or without having ended the 
Lease, and alter locks and other security devices at the Premises, and Tenant waives any 
claim for damages by reason of Landlord's reentry, repossession, or alteration of locks or 
other security devices and for damages by reason of any legal process. 
 
(2) Landlord's exercise of any of its remedies or its receipt of Tenant's keys shall not 
be considered an acceptance of surrender or a surrender of the Premises by Tenant, 
unless such surrender is agreed to in writing by Landlord. 
 
(3) If Landlord ends this Lease or Tenant’s right to possess the Premises hereunder, 
Tenant shall be liable to Landlord for Monthly Base Rent, and any other indebtedness of 
Tenant under the Lease, accrued to the date the Lease or Tenant’s right to possession 
ends and thereafter scheduled during the remainder of the Term, reduced only by any 
sums Landlord receives by reletting the Premises during the scheduled term, provided, 
however, if Landlord relets the Premises during  the remainder of the scheduled term, at 
a rental in excess of that provided for under this Lease, Tenant shall not be entitled to 
any such excess rental, and Tenant waives any claim thereto. 
 
(4) Upon Tenant’s default beyond the notice and cure periods set forth herein, 
Tenant shall also be liable for that part of the following sums paid by Landlord and 
attributable to that part of the term ended due to Tenant's default: 
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(a)  reasonable broker's fees incurred by Landlord for reletting part or all of the 
Premises prorated for the part of the reletting term ending concurrently with the 
scheduled term of this Lease; 
 
(b)  the cost of removing and storing Tenant's property; 
 
(c)  the cost required to complete any repairs required of Tenant hereunder; and 
 
(d)  other necessary and reasonable expenses incurred by Landlord in enforcing 
its remedies. 

 
(5) Upon Tenant’s default beyond the notice and cure periods set forth herein, 
Landlord may sue and take any other action provided by law to collect the amounts due 
hereunder at any time, and from time to time, without waiving its rights to sue for and 
collect further amounts due from Tenant hereunder. 

 
C. Partial Payment.  In the event Landlord brings a summary ejectment or other legal 
proceeding against Tenant based on Tenant’s default hereunder, Landlord may accept less than 
full payment of any monetary obligations then owing by Tenant to Landlord during the 
pendency of such proceeding without waiving its rights to prosecute its claim to completion, and 
Tenant acknowledges and agrees that Landlord may continue its proceeding notwithstanding 
such partial payment by Tenant, except only if Landlord agrees in writing to suspend the 
prosecution of its claim for a time certain, in which case if Tenant fails to pay its monetary 
obligations in full within such time certain, Landlord may thereupon continue the prosecution of 
its claim.  Further, if Landlord terminates this Lease or Tenant’s right to possession hereunder 
based on Tenant’s default hereunder, Landlord may accept full payment or a portion of Tenant’s 
monetary obligations hereunder without waiving its right to obtain possession of the Premises in 
summary ejectment or other legal proceeding, both parties acknowledging that the monetary 
obligations of Tenant are due to Landlord, notwithstanding Landlord’s taking possession of the 
Premises, for the period up to the date Landlord obtains possession of the Premises and 
thereafter, subject, however, to Landlord’s obligation to mitigate its damages by using 
reasonable efforts to relet the Premises subsequent to taking possession of the Premises.  
 
D. Waiver.  The waiver of the breach of any agreement herein by either party in any one 
instance shall not be deemed to be a waiver of such agreement or any subsequent breach of the 
same or any other agreement herein contained, and the acceptance of rent hereunder by 
Landlord subsequent to the breach of this Lease by Tenant shall not be deemed to be a waiver of 
such breach, other than the failure of Tenant to pay the particular rental so accepted, regardless 
of Landlord's knowledge of such breach at the time of acceptance of such rent. 

 
E. Landlord's Default.   
 

(1) In the event Landlord shall default in the payment, when due, of any monetary 
obligations to be paid by Landlord hereunder (including any interest due hereunder) and 
fails to cure said default within ten (10) days after receipt of written notice thereof from 
Tenant; or if Landlord shall default in performing any of the covenants, terms or 
provisions of this Lease (other than the payment, when due, of any of Landlord’s 
monetary obligations hereunder) and fails to cure such default within thirty (30) days 
after written notice thereof from Tenant; provided, however, that Tenant shall have no 
remedies for such default if the failure is not reasonably susceptible to cure within thirty 
(30) days so long as Landlord promptly commences the cure within such thirty (30) day 
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period and diligently and continuously pursues it to completion as soon as reasonably 
possible; then, and in any of said events, Tenant, at its option may pursue any one or 
more of the following remedies, and any and all other rights accruing to Tenant by law 
or otherwise (including Tenant’s self-help and set-off rights set forth in this Lease), 
without further notice of demand whatsoever: 
 

(a)  Tenant may perform Landlord’s obligations under this Lease, and offset the 
reasonable out-of-pocket costs and expenses incurred by Tenant in doing so 
against Rent coming due under this Lease.  
 
(b)  If the Landlord default renders all or part of the Premises unsuitable for 
Tenant’s use, Tenant shall be entitled a fair and reasonable Rent abatement 
during the time that all or part of the Premises are so rendered unsuitable, or 
Tenant may terminate this Lease and Tenant shall have no further obligation or 
liability under this Lease. 
 
(c)  Tenant may recover from Landlord any actual, reasonable damages resulting 
from the Landlord default. 
 

(2) In addition to the remedies set forth in this Lease, Landlord and Tenant shall 
have the right to pursue any and all other remedies available at law or in equity, 
provided that in no event shall either party be liable for consequential, punitive or 
exemplary damages in connection with this Lease.  All rights and remedies of Landlord 
and Tenant under this Lease or existing at law or in equity are cumulative, and the 
exercise of one or more rights or remedies shall not be taken to exclude or waive the 
right to the exercise of any other. 
 
(3) Each party shall use commercially reasonable efforts to mitigate any damages 
incurred by such party in connection with the other party’s default under this Lease. 

 
F. Eminent Risk.  Notwithstanding the notice and cure periods provided for in this Section 
18., in the event that a party’s default under this Lease poses a threat to life, health, or safety, the 
non-defaulting party shall have the right, without giving advance notice to the defaulting party 
or the opportunity to cure (although notice shall be provided to the defaulting party as promptly 
as is practicable under the circumstances), to perform the defaulting party’s obligations under 
this Lease, and obtain from the defaulting party reimbursement upon demand for any reasonable 
costs and expenses incurred or, in the event of such emergency cure by Tenant, offset such costs 
and expenses against Rent thereafter coming due under this Lease. 
 
G. Survival.  The remedies provided in this Section 18., the indemnities given by each party 
hereto, and any other provisions of this Lease which by their nature would require the survival 
of the ending of this Lease, shall survive the ending of this Lease. 

 
19. Choice of Law:  It is the intention of the Parties to this Lease that the tenancy created by this 
Lease and the performance under this Lease, and all suits and special proceedings under this Lease, be 
construed in accordance with and governed, to the exclusion of the law of any other forum, by the laws 
of the State of North Carolina, without regard to the jurisdiction in which any action or special 
proceeding may be instituted. 
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20. Conflict with Laws of North Carolina:  If there is a conflict between any provision of this Lease 
and the laws of the State of North Carolina, the laws of the State of North Carolina will prevail and such 
provisions of the Lease will be amended or deleted as necessary in order to comply therewith.  
 
21. Amendment:  Any amendment or modification of this Lease or additional obligation assumed 
by either party to this Lease in connection with this Lease will only be binding if evidenced in writing 
signed by each party or an authorized representative of each party. 
 
22. Sublease or Assignment:  The Tenant will not assign this Lease, or sublet or grant any 
concession or license to use the Premises or any part of the Premises without the Landlord’s prior 
written consent, not to be unreasonably withheld, conditioned or delayed.  Any assignment, subletting, 
concession or license is subject to the provisions regarding the Use of the Premises contained in Section 
4., herein. 
 
23. Non-waiver:  No provision of this Lease will be deemed to have been waived by the Landlord 
unless a written waiver from the Landlord has first been obtained and, without limiting the generality of 
the foregoing, no acceptance of rent subsequent to any default and no condoning, excusing or 
overlooking by the Landlord on previous occasions of any default nor any earlier written waiver will be 
taken to operate as a waiver by the Landlord or in any way to defeat or affect the rights and remedies of 
the Landlord. 
 
24. This Lease will extend to and be binding upon and inure to the benefit of the respective heirs, 
executors, administrators, successors and assigns, as the case may be, of each party to this Lease. 
 
25. All sums payable by the Tenant to the Landlord pursuant to any provision of this Lease will be 
recovered by the Landlord as Rent. 
 
26. All Exhibits to this Lease are incorporated into and form an integral part of this Lease. 
 
27. Headings are inserted for the convenience of the Parties only and are not to be considered when 
interpreting this Lease.  Words in the singular mean and include the plural and vice versa.  Words in the 
masculine mean and include the feminine and vice versa. 
 
28. This Lease may be executed in counterparts.  Facsimile signatures are binding and are 
considered to be original signatures. 
 
29. This Lease and the “Five-Party Agreement” constitute the entire agreement between the 
Landlord and the Tenant with respect to the subject matter hereof.  Any prior understanding or 
representation of any kind preceding the date of this Lease will not be binding on either party to this 
Lease except to the extent incorporated in this Lease or in the “Five-Party Agreement.” 
 
30. Condemnation. 
 

A. If all or part of the Property is taken under any governmental law, ordinance or 
regulation, or by power of eminent domain, or by purchase in lieu thereof, and such taking 
adversely affects Tenant’s use or enjoyment of the Premises in the reasonable opinion of Tenant, 
then Tenant shall have the option to terminate this Lease by giving written notice to Landlord 
within thirty (30) days after the date the condemning authority is given the right to possession 
(such date being the “date of taking” for purposes of this Section) and, in such event, all rights 
and obligations under this Lease shall cease, effective as of the date of the taking.  If Tenant does 
not terminate this Lease in accordance with the foregoing, then Landlord shall proceed with 
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diligence to make any repairs and alterations necessary to restore the Property to an architectural 
whole and make the Property suitable for Tenant’s use.  The Rent payable under this Lease from 
the date of the taking through the expiration of the Lease Term shall be equitably reduced based 
on the degree to which Tenant’s use and enjoyment of the Property are impaired.  If Landlord 
fails to complete such repairs or alterations within one hundred eighty (180) days after the date 
of the taking, then Tenant may at its option terminate this Lease, effective upon delivering 
written notice of termination to Landlord at any time prior to Landlord’s completion of such 
repairs and alterations, whereupon all rights and obligations under this Lease shall cease. 
 
B. All compensation awarded for any taking (or the proceeds of private sale in lieu thereof) 
shall be the property of Landlord, and Tenant hereby assigns all of its interest in any such award 
to Landlord, provided, however, that Landlord shall have no interest in any award made for the 
loss of Tenant’s business, the taking of Tenant’s fixtures or other property, Tenant’s relocation 
expenses, or the value of Tenant’s leasehold estate. 
 

 
31. Subordination.  Landlord represents and warrants to Tenant that there is no mortgage or deed of 
trust lien presently encumbering any portion of the Property.  Tenant agrees that this Lease shall 
subordinate to any future first or junior mortgages and to any and all advances to be made thereunder 
and to the interest thereon and all renewals, replacements and extensions thereof provided the 
mortgagees named in said mortgages shall agree (i) to recognize this Lease in the event of foreclosure or 
deed in lieu of foreclosure if Tenant is not in default and (ii) not to disturb Tenant’s possession or other 
rights under the Lease if Tenant is not in default (collectively the “Non-Disturbance Provisions”).  In the 
event of any mortgagee electing to have this Lease be deemed a prior lien to its mortgage, then upon 
such mortgagee notifying Tenant to that effect, this Lease shall be deemed prior to the lien of said 
mortgage, whether this Lease is dated prior to or subsequent to the date of said mortgage.  This 
provision shall be self-operative but in the event that any such mortgagee shall require that Tenant 
execute a commercially reasonable document evidencing such subordination and including the Non-
Disturbance Provisions, Tenant shall sign an instrument to that effect within fifteen (15) days following 
a written request. 
 
32. Notices.  Any notice required or permitted to be given under this Lease shall be in writing and 
shall be delivered by (a) national overnight courier service, or (b) registered or certified United States 
mail, postage prepaid, return receipt requested, and addressed as set forth in Section 1.R., with 
documentation of the other party’s receipt or refusal of the notice.  Any such notice shall be deemed 
effective upon the other party’s receipt or refusal of the notice.  Each party shall have the right to modify 
its notice address under this Lease by notifying the other party of such revised address in the manner set 
forth in this Section. 
 
33. Memorandum of Lease.  Landlord and Tenant agree that this Lease shall not be recorded. 
However, Landlord agrees to execute and deliver to Tenant a memorandum of this Lease in recordable 
form as set forth on Exhibit C attached hereto and incorporated herein at the time this Lease is 
executed.  Tenant shall have the right to record said memorandum in the local public registry at 
Tenant’s expense. 
 
34. Brokers.  Landlord and Tenant each represent and warrant to the other that it has dealt with no 
broker to whom any brokerage commission or similar compensation is due in connection with this 
transaction. Each party agrees to indemnify the other against all claims for brokerage commission or 
other compensation for services rendered at its instance in connection with this transaction. 
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35. No Third Party Beneficiaries.  The Lease does not and is not intended to confer any rights or 
remedies upon any party other than Landlord and Tenant. 
 

REMAINDER OF THIS PAGE INTENTIONALLY LEFT BLANK, SIGNATURE PAGE FOLLOWS 
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IN WITNESS WHEREOF the Parties to this Lease have duly affixed their signatures under 
hand and seal, or by a duly authorized officer under seal, the date stated above.  
 
 
COUNTY OF HENDERSON 
 
 
 
 
By:________________________________________________ 
 WILLIAM LAPSLEY, Chairman 
 Board of Commissioners 
 
       Witness: 
 
 
 
       _______________________________________ 
       Clerk to the Board of Commissioners 
 
 
HENDERSON COUNTY HOSPITAL CORPORATION 
 
 
 
 
By:_______________________________________________ 
 JAMES M. KIRBY II 
 President and Chief Executive Officer 
 
       Attest: 
 
 
 
       _______________________________________ 
         

Secretary 
 



 

 
 

Exhibit A 

Premises 

[See attached.] 

  



 

 
Exhibit B 

Plans 

Landlord shall construct the Premises and Building in accordance with construction drawings for 
________________________, dated April 30, 2015, prepared by ____________ and 
attached hereto, as the same may be revised or updated in accordance with this Lease. 

 

  



 

[ATTACH CONSTRUCTION DRAWINGS] 



 

 
Exhibit C 

Memorandum of Lease 
 

[See attached.] 
  



 

 
 
 
 
 
 
 
 
 
 
 
Drawn by and return to: 
Sharon Alexander 
Prince, Youngblood & Massagee 
240 Third Avenue West 
Hendersonville, NC  28739 
 

MEMORANDUM OF LEASE 
 
 THIS MEMORANDUM OF LEASE (this “Memorandum of Lease”) is made as of 
________________, 2025, between the County of Henderson (“Landlord”) and Henderson County 
Hospital Corporation (“Tenant”), and is being executed to set forth certain terms and provisions of a 
certain Lease (as hereinafter defined).   
 

1. The "Lease" is that certain Lease Agreement between Landlord and Tenant dated 
________________, 2025.  All capitalized terms used but not defined herein shall have the meanings 
ascribed thereto in the Lease. 

 
2. Landlord has leased to Tenant pursuant to the Lease the Premises consisting of the Land 

and Building shown on Exhibit A attached hereto.  "Building" means the medical facility to be 
constructed on Henderson County tax parcel 110896 located in the City of Hendersonville, County of 
Henderson, State of North Carolina, to be known as the Henderson County Hospital Corporation 
Medical Office Building One. “Property” means the Building and the parcel(s) of land on which it is 
located, other improvements located on such land, adjacent parcels of land that Landlord operates 
jointly with the Building, and other buildings and improvements located on such adjacent parcels of 
land.   

 
3. The term of the Lease (“Lease Term”) shall be two hundred forty (240) months 

commencing on [the date hereof] OR [the later to occur of (a) 1 July 2027 (the “Target Commencement 
Date”) and (b) the first day of Tenant’s occupation of the Building following the date upon which its 
construction has been substantially completed as such date is determined pursuant to the Lease (the later 
to occur of such dates being defined as the “Commencement Date”), provided that in no event shall the 
Commencement Date occur before Tenant has had access to the Premises for a period of thirty (30) days 
for purposes of moving Tenant’s furniture, fixtures and equipment into the Premises.]  The 
“Termination Date” shall, unless sooner terminated as provided herein, mean the last day of the Lease 
Term.  Notwithstanding the foregoing, if the Termination Date, as determined herein, does not occur on 
the last day of a calendar month, the Lease Term shall be extended by the number of days necessary to 
cause the Termination Date to occur on the last day of the last calendar month of the Lease Term.  

 
4. This Memorandum of Lease describes only selected provisions of the Lease, and 

reference must be made to the text of the Lease for the full terms and conditions.  This Memorandum of 
Lease shall not in any way amend or supersede the terms and conditions of the Lease.   



 

 
[Signature page(s) follow.] 

 
  



 

IN WITNESS WHEREOF, the Landlord and the Tenant have executed this Memorandum of 
Lease as of the date first written above. 

 
 

TENANT: 
 

Henderson County Hospital Corporation 
 
 

 By:       
        

 
 
 
STATE OF NORTH CAROLINA 
    
COUNTY OF ___________   
 
 On this ____ day of ____________________, before me, a notary public in and for said 
State, personally appeared, the President of Henderson County Hospital Corporation, who 
acknowledged to me that he executed the foregoing Memorandum of Lease on behalf of such 
corporation. 

 IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my notarial 
seal, on the day and year last aforesaid. 
 

_______________________________ 
Notary Public 

       Print Name: _________________________ 
       My Commission Expires:     
(Official Seal) 
 
  



 

 
       LANDLORD: 
 

County of Henderson 
 
 

By:       
                 William Lapsley 
      Chairman of the Board of Commissioners 

 
 

STATE OF NORTH CAROLINA 
     
COUNTY OF ____________   
 
 On this ____ day of __________________, 2025, before me, a notary public in and for said 
State, personally appeared William Lapsley, the Chairman of the Board of Commissioners of the 
County of Henderson, who acknowledged that he executed the foregoing Memorandum of Lease on 
behalf of such county. 

 IN TESTIMONY WHEREOF, I have hereunto subscribed my name and affixed my notarial 
seal, on the day and year last aforesaid. 
 

_______________________________ 
Notary Public 

       Print Name:       
       My Commission Expires:     
 
(Official Seal) 
  



 

Exhibit A 
to Memorandum of Lease 

 
Premises 

 
[See attached.] 
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