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 REQUEST FOR COMMITTEE ACTION  

HENDERSON COUNTY  
BOARD OF ADJUSTMENT 

 
MEETING DATE: August 29, 2012  
 
SUBJECT: Variance-12-01 
 
PRESENTER: Toby Linville 
 
ATTACHMENTS: 1. Staff Report  
  
SUMMARY OF REQUEST: The applicant Janet Hilliard wants to subdivide her property into two 
lots.  The buildings are too close to meet the 10’ side yard setback for the lots. 

Staff requests the Board of Adjustment take action to approve, approve with modifications, table, or 
deny Variance-12-01.  

Suggested Motion: 
I move that the Board of Adjustment approve/deny variance application V-12-01 
because it meets the requirements of the Land Development Code to grant a 
variance. 
 

There are practical difficulties or unnecessary hardships in carrying out the strict letter of this 
Chapter, as demonstrated by: 
 

1. The fact that, if the applicant complies with the literal terms of this Chapter, he/she cannot 
secure a reasonable return from, or make a reasonable use of, the property. 
2. The hardship of which the applicant complains results from unique circumstances related to 
the applicant’s land. 
3. The hardship is not the result of the applicant’s own action. 

b. The Variance is in harmony with the general purpose and intent of this Chapter and will 
preserve its spirit. 
c. The Variance will secure the public safety and welfare and will do substantial justice. 
d. The Variance shall not be based on the existence of a nonconforming use of neighboring land or 
structures in the same district, or permitted nonconforming uses in other districts, and shall in no 
way constitute a reason for the requested Variance. 
e. The Variance shall not allow for an increase in density for the purposes of subdividing the land 
that would otherwise not be permitted by the applicable zoning district or subdivision regulations. 
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 Henderson County, North Carolina 
 Code Enforcement Services 
  

 
1. Board Request  

1.1. Applicant: Janet Hilliard 

1.2. Request: 4.5’ Variance for side yard setbacks 

1.3. PIN: 9528175335 

1.4. Size: 1.65 acres +/- 

1.5. Location: 7741 Brevard Rd 

1.6. R2R Setback Requirements:  

10’ Side 

10’ Rear  

15’ Front 

 
200A-367. G. (1) Standards of Review. The ZBA shall not grant a Variance the effect of which 
would be to: (1) allow the establishment of a use not otherwise permitted in a general use district, (2) 
extend physically a nonconforming use of land or (3) change the district boundaries shown on the 
Official Zoning Map. No Variance shall be granted or considered where the fact that the property 
could be used more profitably is the reason for the request for the Variance. The following written 
findings must be made in order for the ZBA to grant a Variance:  
a. There are practical difficulties or unnecessary hardships in carrying out the strict letter of this 
Chapter, as demonstrated by:  

4. The fact that, if the applicant complies with the literal terms of this Chapter, he/she cannot 
secure a reasonable return from, or make a reasonable use of, the property.  
5. The hardship of which the applicant complains results from unique circumstances related to 
the applicant’s land.  
6. The hardship is not the result of the applicant’s own action.  

b. The Variance is in harmony with the general purpose and intent of this Chapter and will preserve 
its spirit.  
c. The Variance will secure the public safety and welfare and will do substantial justice.  
d. The Variance shall not be based on the existence of a nonconforming use of neighboring land or 
structures in the same district, or permitted nonconforming uses in other districts, and shall in no way 
constitute a reason for the requested Variance.  
e. The Variance shall not allow for an increase in density for the purposes of subdividing the land 
that would otherwise not be permitted by the applicable zoning district or subdivision regulations.  
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Map A: Aerial Photo 

 
2. Current Conditions 

2.1 Current Use: The parcel is currently in mixed use with residential and commercial uses.  The 
buildings in question were erected prior to the enactment of the Land Development Code before these 
setback requirements were in place.   

2.2 Adjacent Area Uses: The surrounding properties consist primarily of rural and undeveloped land 
with sparse residential development. 
2.3 Zoning:  The current zoning of surrounding property is Residential 2 Rural (R2R).  The purpose 
of this zoning district classification is designed to foster orderly growth where the principal 
use of land is residential.  The intent of this district is to allow for low to medium density 
residential development and rural commercial and light industrial development consistent 
with the recommendations of the Comprehensive Plan.  This general use district is typically 
meant to be utilized in areas designated as Transitional (RTA) in the Comprehensive Plan. 
2.4 Floodplain /Watershed Protection: The property is not located in a Special Flood 
Hazard Area.  The property is not in a Water Supply Watershed district. 
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Map B: Current Zoning 

 
2.5 Water and Sewer Private well and septic system are proposed for this property. 
Public Water:  Public water is not available for this property. 
Public Sewer:  Public sewer is not available for this property. 

3. Comprehensive Plan 
The 2020 CCP: The CCP Future Land Use Map places the Subject Area in the Rural/Urban Transition 
Areas classification. The text and map of the 2020 CCP suggest that the Subject Area would be more 
suitable for the following:  
The RTA is currently rural in character, with existing pockets of limited higher density 
residential and commercial development. Slopes vary across the RTA, although the area can be 
considered to be generally developable. The primary factor preventing urban development in the 
RTA is the absence of sewer and water service. The RTA will continue to experience extensive 
development over the operational timeframe of this Comprehensive Plan. 
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4. Staff Recommendations 

Staff’s position at this time, under the guidelines of current plans, policies and studies, is that they do not 
support this variance.    

• The fact that, if the applicant complies with the literal terms of this Chapter, he/she cannot 
secure a reasonable return from, or make a reasonable use of, the property.   The inability to 
subdivide does not prohibit the property owner from reasonable use of this property. 

• The hardship of which the applicant complains results from unique circumstances related to 
the applicant’s land.   The variance request does not result from unique circumstances 
related to the land.   

• The hardship is not the result of the applicant’s own action.  The owner built the buildings 
in close proximity to the retaining wall creating the inability to meet current setbacks if 
subdivided.    

The Technical Review Committee recommended denial of this application because it does not 
prove a hardship.  If approved by the Board, the site plan should show the current location of the 
well and septic system so that the subdivision does not create ownership issues on the property.   

 

5. Photographs 
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