
REQUEST FOR BOARD ACTION 

 

HENDERSON COUNTY 

BOARD OF COMMISSIONERS 
 

MEETING DATE:  October 4, 2010 

 

SUBJECT: Continuation of Public Hearing for Cave Inn Drive  

 

ATTACHMENTS: 1. Outline of Verbal Agreement 

2. Power Point Presentation 

3. Letters contesting closure of right of way 

4. NCDOT guidelines on road abandonment 

5. NC Statute 153A-241 

6. NC Statute 136-63 

    

 

SUMMARY OF REQUEST:  

 
Planning Department staff requests the Board to continue a public hearing to consider the 

abandonment of State maintenance and the closure of all known right of ways for Cave Inn 

Drive (SR 1661) located on the property of Tommy J. and Joan C. Heinz. Mr. and Mrs. Michael 

Harris are contesting the closure of said right-of-way (ROW). Both parties acknowledged that the 

current right-of-way and road does not extend to the beginning of the Harris property. A verbal 

agreement was reached by the parties (attachment 1) on September 13 at a meeting with 

Planning Department staff. However, the Harris’ have since retracted their agreement.   

 

The Board possesses two primary options: 

1. Approve the ROW closure and abandonment of state maintenance. The Harris’ could 

appeal the ROW closure to the court of jurisdiction. The maintenance abandonment, 

however, is only a recommendation and NCDOT would actually render that decision. A 

formal order to close the ROW would be presented at a subsequent Board meeting.  

2. Choose to not act on either request until both parties reach an agreement. State law 

does not require a Board of Commissioners recommendation to NCDOT to act on the 

petition to abandon maintenance. No formal action is required by the Board for this 

option.  

 

BOARD ACTION REQUESTED: 

 
The Planning Department staff requests the Board to determine which option is appropriate.  

 

Suggested Motions: 

 
Option 1: I move the Board recommend the abandonment of state maintenance 

to NCDOT and direct staff to prepare an order for closure of all known rights-of–way for 

Cave Inn Drive. 

 

Option 2:  I move the Board take no action until both parties reach an agreement 

of terms regarding this issue. 



Cave Inn Drive, Bat Cave, NC 

Tentative Agreement Points 
 

 

 Access easement is platted and prescribed 

 Inclement weather access for Harris’ property via prescribed easement 

 Fuel truck access to Harris property via easement 

 Emergency vehicle access to Harris property via easement 

 Access easement terminates when Harris’ convey their property to another party 

 Harris’ agrees not to oppose ROW closure and state road maintenance 

abandonment of Cave Inn Drive  

 Harris’ would assume liability for any incidents that occur while someone uses 

access easement for Harris’ property. 

 Heinz’ agree for road to stay in place as per plat and will maintain said access 

easement/road 

 



Abandonment and 

closure of right of way for 

Cave Inn Drive (SR1661)

Henderson County Planning Department

Board of Commissioners Meeting 

October 4, 2010



Abandonment and closure of right of way 

for Cave Inn Drive (SR 1661) Key Points

 May 19, 2010 Completed petition received.

 May 20, 2010 Letter received from the Harris’s contesting the 
abandonment and closure of right of way for SR 1661.

 June 4, 2010 The Heinz’s amended petition to also include 
closure of all known right of ways.

 June 16, 2010 Received letter from Bat Cave Fire Department 
not supporting the abandonment and closure of right of way.

 June 22, 2010 Received letter from Henderson County 
Emergency Management not supporting abandonment and 
closure of right of way.
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Area of proposed abandonment and right 

of way closure

Henderson County Planning Department

SR 1661

Harris residence

Heinz residence

Harris driveway

Area used for 
parking



Area of proposed abandonment 

and right of way closure
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SR 1661

Area Harris’s use for 
parking/access to residence

Harris Residence

30 -35 foot embankment



Views of Cave Inn Drive
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View looking from top of embankment to 
end of SR 1661 

Parking area seen in 
overhead



End of SR 1661
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Parking area

Approximate end 
of SR 1661



Looking towards Harris property
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View looking from parking area

Harris residence



Access to Harris property from 

parking area
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Gradual access from 
parking area to Harris 

residence



Harris driveway
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Start of driveway
End of driveway



End of Harris driveway
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Access to Harris residence 
(approximately 6 feet wide)



Abandonment and closure of right of way 

for Cave Inn Drive (SR 1661) Key Points

 Current state maintained road (Cave Inn Dr.) 
extends across a portion of the Heinz property. 

 Harris property directly accesses US74A. 

 Harris driveway to US74A is steep and contains a 
sharp turn. 

 Limited access to Harris residence via driveway 

on US74A (Gerton Hwy)

 Harris residence currently does not have direct 

right of way access to Cave Inn Drive (must 

cross private property).

Henderson County Planning Department



Abandonment and closure of right of way 

for Cave Inn Drive (SR 1661) Key Points

 Cave Inn Drive currently available for additional 
emergency services access to Harris home. 

 Bat Cave Fire Department and Henderson 

County Emergency Management are 
concerned that closure of right of way will limit 

emergency vehicle access to adjacent 

property (Harris residence).

 Petitioner (Heinz) recently indicated to staff they 

are willing to offer alternative ROW access to 

Harris property for emergency services access

Henderson County Planning Department



Abandonment and closure of right of 

way for Cave Inn Drive (SR 1661)

 Tentative Agreement Points:
1. Access easement is platted and prescribed

2. Inclement weather access for Harris’ 

3. Fuel truck access to Harris property

4. Emergency vehicle access to Harris 
property

5. Agreement terminates when Harris’ 
convey their property

6. Harris’ agrees not to oppose ROW closure 
and SR abandonment

7. Harris’ assume liability for damages while 
someone is uses easement for Harris’.



Abandonment and closure of right of 

way for Cave Inn Drive (SR 1661)

 Tentative Agreement Points:

8. Heinz’ agree for road to stay in place per 
plat and will maintain said access



Abandonment and closure of right of 

way for Cave Inn Drive (SR 1661)

 Board Options:
1. Approve abandonment of state 

maintenance and closure of ROW

2. Take no action until both parties reach an 
agreement of terms regarding this issue

Henderson County Planning Department



Abandonment and closure of right of 

way for Cave Inn Drive (SR 1661)

 Public Hearing Comments

Henderson County Planning Department











 

G.S. 153a-241 Page 1 

§ 153A-241.  Closing public roads or easements. 
A county may permanently close any public road or any easement within the county and not 

within a city, except public roads or easements for public roads under the control and supervision 
of the Department of Transportation. The board of commissioners shall first adopt a resolution 
declaring its intent to close the public road or easement and calling a public hearing on the 
question. The board shall cause a notice of the public hearing reasonably calculated to give full 
and fair disclosure of the proposed closing to be published once a week for three successive 
weeks before the hearing, a copy of the resolution to be sent by registered or certified mail to 
each owner as shown on the county tax records of property adjoining the public road or easement 
who did not join in the request to have the road or easement closed, and a notice of the closing 
and public hearing to be prominently posted in at least two places along the road or easement. At 
the hearing the board shall hear all interested persons who appear with respect to whether the 
closing would be detrimental to the public interest or to any individual property rights. If, after 
the hearing, the board of commissioners is satisfied that closing the public road or easement is 
not contrary to the public interest and (in the case of a road) that no individual owning property 
in the vicinity of the road or in the subdivision in which it is located would thereby be deprived 
of reasonable means of ingress and egress to his property, the board may adopt an order closing 
the road or easement. A certified copy of the order (or judgment of the court) shall be filed in the 
office of the register of deeds of the county. 

Any person aggrieved by the closing of a public road or an easement may appeal the board of 
commissioners' order to the appropriate division of the General Court of Justice within 30 days 
after the day the order is adopted. The court shall hear the matter de novo and has jurisdiction to 
try the issues arising and to order the road or easement closed upon proper findings of fact by the 
trier of fact. 

No cause of action founded upon the invalidity of a proceeding taken in closing a public road 
or an easement may be asserted except in an action or proceeding begun within 30 days after the 
day the order is adopted. 

Upon the closing of a public road or an easement pursuant to this section, all right, title, and 
interest in the right-of-way is vested in those persons owning lots or parcels of land adjacent to 
the road or easement, and the title of each adjoining landowner, for the width of his abutting 
land, extends to the center line of the public road or easement. However, the right, title or interest 
vested in an adjoining landowner by this paragraph remains subject to any public utility use or 
facility located on, over, or under the road or easement immediately before its closing, until the 
landowner or any successor thereto pays to the utility involved the reasonable cost of removing 
and relocating the facility. (1949, c. 1208, ss. 1-3; 1957, c. 65, s. 11; 1965, cc. 665, 801; 1971, c. 
595; 1973, c. 507, s. 5; c. 822, s. 1; 1977, c. 464, s. 34; 1995, c. 374, s. 1.) 



 

G.S. 136-63 Page 1 

§ 136-63.  Change or abandonment of roads. 
(a) The board of county commissioners of any county may, on its own motion or on 

petition of a group of citizens, request the Board of Transportation to change or abandon any 
road in the secondary system when the best interest of the people of the county will be served 
thereby.  The Board of Transportation shall thereupon make inquiry into the proposed change or 
abandonment, and if in its opinion the public interest demands it, shall make such change or 
abandonment.  If the change or abandonment shall affect a road connecting with any street of a 
city or town, the change or abandonment shall not be made until the street-governing body of the 
city or town shall have been duly notified and given opportunity to be heard on the question.  
Any request by a board of county commissioners or street-governing body of a city refused by 
the Board of Transportation may be presented again upon the expiration of 12 months. 

(b) In keeping with its overall zoning scheme and long-range plans regarding the 
extraterritorial jurisdiction area, a municipality may keep open and assume responsibility for 
maintenance of a road within one mile of its corporate limits once it is abandoned from the State 
highway system. (1931, c. 145, s. 15; 1957, c. 65, s. 8; 1965, c. 55, s. 13; 1973, c. 507, s. 22 1/2; 
1975, c. 19, s. 45; 1977, c. 464, s. 25; 1993, c. 533, s. 14.) 




