
REQUEST FOR BOARD ACTION 
 

HENDERSON COUNTY 
BOARD OF COMMISSIONERS 

 
 
MEETING DATE:  February 2, 2009 
 

SUBJECT:   Contractor Selection - FY09 Guaranteed Energy Savings Contract 
 
ATTACHMENTS:    Yes 

1. Excerpts from Johnson Controls’ Statement of Qualifications 
2. Johnson Controls’ Project Development Agreement 

      
SUMMARY OF REQUEST:     
As a part of Strategic Plan 1.1F to Develop and Implement an Energy Policy and Plan, Engineering staff solicited 
qualified firms to perform the FY09 Guaranteed Energy Savings Contract (GESC).  As detailed in the September 
19, 2007 presentation to the Board of Commissioners, this contract will identify and construct improvements to 
our facilities that will generate energy savings which in turn will at a minimum pay for the improvements.  
Important to note, the selected contractor will verify and guarantee that the savings pay for the improvements or 
they will be required to pay for the difference.  Also important to note, is that this process is regulated by the NC 
Local Government Commission. 
 
In accordance with NC General Statutes, staff advertised a Request for Qualifications (RFQ).   Staff also posted 
the RFQ on the County’s website.  Only firms vetted with the State Energy Office where eligible to submit 
qualifications.  The RFQ’s were received by November 17, 2008 and Johnson Controls was the only firm having 
submitted qualifications.   
 
A detailed review of the Johnson Controls was conducted by staff based on the criteria established within the 
RFQ.  While Johnson Controls was the only submitting firm, their qualifications represent a firm highly qualified 
to successfully perform the contract.  In addition, Johnson Controls is currently and successfully contracted with 
Henderson County for maintenance contracts.  The tentative investigation by Johnson Controls suggests that there 
is over $3,500,000 in energy savings available over the next 15 years.  The cost of the improvements to get these 
savings is just over $2,200,000.  Also, considering the interest expense, the net savings to the County is estimated 
at over $500,000 over the 15 year project.  For reference, the County’s energy budget is approximately $500,000 
for electricity / gas and $800,000 for gasoline / diesel.  The executive summary and table of contents from the 
Statement of Qualifications are attached and a complete copy is available from the County Engineer.  Also, the 
Environmental Advisory Committee reviewed the SOQ and during its January 8, 2009 meeting voted 
unanimously to recommend selection of Johnson Controls. 
 
Upon approval of Johnson Controls as the most qualified contractor, staff will negotiate a Contract and present it 
to the Board at a future meeting.  At the request of Johnson Controls and with approval of the Board, the County 
Engineer will execute the attached Project Development Agreement.  This Agreement represents both 
organizations commitment to the GESC.  Also, it represents the County’s willingness to compensate Johnson 
Controls for the extensive efforts in developing a Contract should the County arbitrarily discontinue its 
commitment. 
 
BOARD ACTION REQUESTED:    
 
Authorize the selection of Johnson Controls as the most qualified contractor to conduct the FY09 Guaranteed 
Energy Saving Contract and authorize the County Engineer to execute the Project Development Agreement. 
  

Suggested Motion:  
 
I move that the Board authorize the selection of Johnson Controls as the most qualified contractor to 
conduct the FY09 Guaranteed Energy Savings Contract, authorize the County Engineer to execute the 
Project Development Agreement, and direct staff to negotiate a Contract for the Board’s approval. 
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Performance Contracting 
Project Development Agreement Between 

 
 

Henderson County 
1 Historic Courthouse Square 
Hendersonville, NC 28792 

 
AND 

Johnson Controls, Inc. 
633-104 Hutton Street 
Raleigh, NC 27606 

 
 
The purpose of this Project Development Agreement (PDA) is to confirm the intent of Johnson Controls, Inc. (JCI) 
and the Henderson County to develop a Performance Contract.  This agreement will provide the basis of the scope 
of the PDA, the obligations of both parties, the financial metrics to be met and intended outcomes and timeline.  
Johnson Controls, Inc. (JCI) and the Henderson County agree as follows: 
 

1. Evaluation Study 
JCI agrees to undertake a detailed evaluation study of potential cost reducing strategies, including 
operational efficiencies, and equipment efficiency improvement strategies to Henderson County facilities 
and infrastructures.  The County agrees to provide its complete cooperation in the conduct and completion 
of project development.  JCI will provide to the County a written Contract which will include 
recommendations regarding the following Facility Improvement Measures (FIM): 
 

Facility Improvement Measures  
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1 Lighting System Improvements

2 Water Conservation Measures

3 Domestic Hot Water System Upgrades

5 HVAC Equipment Replacement & Upgrades

6 Controls Upgrades

7 Electric Hand Dryers to Eliminate Paper Towel Use

8 Waste Management and Trash Compactors

9 Telecommunication And Information Technology

11 Utility Rate Analysis and Supply Side Measures

12 Personal Computer Energy Management

13 High Efficiency Transformers

14 Vending Machines Energy Management Controls

15 Building Envelope Improvements

17 Solar PV and Solar Thermal

18 Solar Daylight Harvesting Automatic Controls

21 Solar Golf Carts

22 Alternative Fuel
 = Proposed FIM recommended for implementation

 = Optional FIM recommended for consideration
 = FIM considered, aplicability to be determined
 = FIM not appicable to this site
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Preliminary Facility Improvement Measure Summary Table
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At a minimum, the contract will include: 
• A list of the specific improvements and operational efficiency measures that JCI proposes to install. 
• A complete description of the operating and maintenance procedures that JCI believes can reduce 

operating costs of the system. 
• A projection of the operating costs that will be saved. 
• An estimate of the improved system accuracy and resulting increased billable usage projections 

resulting from the equipment and procedures recommended. 
• A detailed project implementation schedule. 
• Explanation of measurement and verification procedures, jointly developed by JCI and the County, 

used to determine billable usage increase associated with the written performance assurance 
• A comprehensive plan for the ongoing support services, education and training for staff and 

consumers. 
• Cost and description of ongoing services provided by JCI and jointly developed with the County to 

maintain equipment and systems installed by JCI. 
• Implementation costs. 
• Financial impact projection. 

 
2. Records and Data 

During the evaluation study, the County will furnish to JCI upon its request, accurate and complete data 
concerning current costs, budgets, facilities requirements, future projected loads, facility operating 
requirements, collective bargaining agreements, et cetera.  JCI will provide a separate document outlining 
the required information and the County shall make every effort to provide that information within five days 
of request. 

 
3. Preparation of Performance Contracting Project Agreement 

Within thirty (30) days after the submission to the County of the contract described under paragraph 1 of 
this Agreement, JCI will prepare and submit to the County a Performance Contracting Project Agreement 
to implement the improvements and operational efficiency measures, procedures, and services identified in 
the contract that could reduce the County's overall operating expense and improve operating conditions in 
the system. This Performance Contracting Project Agreement shall be prepared on standard JCI contract 
forms, copies of which will be made available to the County.  The Performance Contracting Project 
Agreement shall provide a written savings guarantee in accordance with the enabling legislation. 

 
4. Price and Payment Terms 

The County agrees to pay to JCI the sum of $85,000 within sixty (60) days after the County has received 
the documentation described under paragraph 1 of this Agreement.  However, the County will have no 
obligation to pay this amount if any of the conditions listed below are met: 
 
A. JCI and the County agree to enter into the implementation Agreement as outlined in Section 3 within 

sixty (60) days after the County has received the documentation described under paragraph 1 of this 
Agreement.  The costs for the Study will be transferred to the total cost of the implementation Contract 
and shall be subject to the payment terms outlined in the Contract. 

 
B. The project fails to meet the financial impact described in Section 1 or meet the requirements outlined 

in the applicable enabling legislation. 
 
C. The project benefits do not offset the cost of the project with a payback period of 15 years or less. 

Project benefits shall include, but not be limited to utility cost avoidance, negotiated utility rate 
reductions, operating and maintenance cost avoidance, and potential utility measurement accuracy 
increases. 

 
5. Implementation Schedule 

It is the intent and commitment of all parties identified in this Agreement to work diligently, and cause 
others under their direction to work diligently toward meeting the following timeline: 

 
Activity Completion Date 
Commence detailed evaluation study 1/27/2009 
Complete detailed evaluation study and present to County 04/2009 
Finalize performance contract with County 05/04/2009 
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County approves performance contract with JCI 5/4/2009* - based on 
LGC 

Commence implementation of performance contract TBD 
 *Approval by County will be contingent upon LGC approval 
 

These timeframes are preliminary and may be modified by subsequent work plans approved by the parties. 
 

6. Indemnity 
JCI and the County agree that JCI shall be responsible only for such injury, loss, or damage caused by the 
intentional misconduct or the negligent act or omission of JCI.  Both JCI and the County agree to indemnify 
and to hold each other, including their officers, agents, directors, and employees, harmless from all claims, 
demands, or suits of any kind, including all legal costs and attorney's fees, resulting from the intentional 
misconduct of their employees or any negligent act or omission by their employees or agents.  Neither JCI 
nor the County will be responsible to the other for any special, indirect, or consequential damages. 

 
7. Disputes 

If a dispute arises under this Agreement, the parties shall promptly attempt in good faith to resolve the 
dispute by negotiation.  All disputes not resolved by negotiation shall be resolved in accordance with the 
Commercial Rules of the American Arbitration Association in effect at the time, except as modified herein. 
All disputes shall be decided by a single arbitrator.  A decision shall be rendered by the arbitrator no later 
than nine (9) months after the demand for arbitration is filed, and the arbitrator shall state in writing the 
factual and legal basis for the award.  No discovery shall be permitted.  The arbitrator shall issue a 
scheduling order that shall not be modified except by the mutual agreement of the parties.  Judgment may 
be entered upon the award in the highest state or federal court having jurisdiction over the matter. The 
prevailing party shall recover all costs, including attorney's fees, incurred as a result of the dispute. 

 
8. Confidentiality 

This agreement creates a confidential relationship between JCI and the Henderson County. Both parties 
acknowledge that while performing this Agreement, each will have access to confidential information, 
including but not limited to systems, services or planned services, suppliers, data, financial information, 
computer software, processes, methods, knowledge, ideas, marketing promotions, current or planned 
activities, research, development, and other information relating to the other party (“Proprietary 
Information”).  Except as authorized in writing both parties agree to keep all Proprietary Information 
confidential.  JCI may only make copies of Proprietary Information necessary for performing its services. 
Upon cessation of services, termination, or expiration of this Agreement, or upon either party’s request, 
whichever is earlier, both parties will return all such information and all documents, data and other 
materials in their control that contain or relate to such Proprietary Information. 
 
JCI and the Henderson County understand that this is a confidential project and agree to keep and 
maintain confidentiality regarding its undertaking of this project.  JCI shall coordinate its services only 
through designated Henderson County representatives and shall provide information regarding this project 
to only those persons approved by the Henderson County.  JCI will be notified in writing of any changes 
regarding the designated Henderson County representative(s). 

 
 

9. Miscellaneous Provisions 
This Agreement cannot be assigned by either party without the prior written consent of the other party.  
This Agreement is the entire Agreement between JCI and the County and supersedes any prior oral 
understandings, written agreements, proposals, or other communications between JCI and the County.  
Any change or modification to this Agreement will not be effective unless made in writing.  This written 
instrument must specifically indicate that it is an amendment, change, or modification to this Agreement. 

 
This document represents the business intent of both parties and should be executed by the parties who 
would ultimately be signatory to a final agreement. 
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JOHNSON CONTROLS, INC. HENDERSON COUNTY 
By                                By  

Signature   Signature   

Title                         Title  

Date  Date  
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