REQUEST FOR BOARD ACTION

HENDERSON COUNTY
BOARD OF COMMISSIONERS

MEETING DATE: January 19, 2005

SUBJECT: Request for Extension of Improvement Guarantee for a Portion of
Riverwind, Phase IV

ATTACHMENTS: 1. Memo from G. Thomas Jones, lll, P.E.
2. Original Performance Guarantee Agreement
3. Draft of Performance Guarantee Agreement for Extension

SUMMARY OF REQUEST:

On November 1, 2004, the Board of Commissioners approved an application submitted
by Carrollwood Development, LLC, (Developer), for an improvement guarantee for a
portion of the proposed Phase IV of Riverwind subdivision. The improvement
guarantee covers the grading and construction of roads and the installation of water and
sewer system improvements to serve lots 1-5, 32 and 46-49 in Phase |V of the
development.

As required by the Performance Guarantee Agreement for the improvement guarantee,
the Developer posted with Henderson County an irrevocable letter of credit in the
amount of $212,500.00 that includes the cost of the remaining improvements as well as
the required twenty-five percent (25%) contingency. The proposed completion date for
the improvements was January 15, 2005.

The Planning Department has received notification from G. Thomas Jones, P.E., of
William G. Lapsley & Associates (agent for the Developer), requesting that the County
extend the completion date for the improvements specified in the original Agreement
until April 15, 2005. Section 170-39 of the Subdivision Ordinance allows the Board of
Commissioners “upon proof of difficulty” to grant extensions to completion dates for
improvement guarantees for a maximum of one additional year, provided that the time
between initiation and completion of the improvements does not exceed two years. The
memorandum from Mr. Jones notes that all of the required improvements have been
completed except for the paving of the roads.

In addition to the request for the extension of the improvements completion deadline,
the Developer would also like to have the flexibility to convert the improvement
guarantee from an irrevocable letter of credit to another financing method. The
Developer will probably be requesting a partial release of the letter of credit in an
amount equal to the cost of the improvements that have already been completed. In the
event that such a reduction is requested, the Developer believes it would be easier to
then post a certified check or cash, for example, rather than post an amended letter of
credit, to cover the cost of the remaining work under the improvement guarantee.

If the Board of Commissioners agrees to extend the completion date and allow for a
change in the form of the improvement guarantee at a later date, staff has attached for
the Board’s consideration a draft Performance Guarantee Agreement. The draft
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Agreement reflects a new improvements completion date of April 15, 2005, and requires
submittal of an amendment to the irrevocable letter of credit showing an expiration date
not earlier than 60 days after such new improvements completion date. It also allows
for the replacement of the letter of credit with some other equivalent, permitted form of
improvement guarantee provided the Developer notifies the Planning Department in
writing of its desire to do so and such new form of improvement guarantee is approved
by the (Acting) County Attorney. The new Performance Guarantee Agreement must be
executed by the relevant parties if the Board approves this request.

COUNTY MANAGER’S RECOMMENDATION/BOARD ACTION REQUESTED:

The extension, if granted, would not cause the developer to exceed the two-year
maximum time period for completion of the required improvements. Therefore, |
recommend that the Board approve the request to extend the completion date for the
improvement guarantee for lots 1-5, 32 and 46-49 in Riverwind, Phase IV, and allow the
substitution of the letter of credit with some other acceptable form of improvement
guarantee, both in accordance with the terms the draft Performance Guarantee
Agreement.
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Karen,
Per our conversation, the owners (Carrallwaad Development) would like to request a
time extension for the improvements to serve Lots 1-5, 32, 46-59. The grading, water,
and sewer have been completed, but the roads have not yet been paved. To ensure
that there is period warm enouzh to pave the area, we would like to request a
completion date of April 15, 2005,
Also, since the majority of the wark is complete to serve these lots, please allow
flexibility of financing the guarantee for the remainder of the work.
Please let me know if you have any questions. We will be mailing a check in the amoune
of $250 for the fee.
Thanlk yeu,
Tom
ce: Gary Queen, Carrollwood Develapment
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STATE OF NORTH CAROLINA
PERFORMANCE GUARANTEE AGREEMENT

COUNTY OF HENDERSON

i~

THIS AGREEMENT made and entered into this /> day of _2/overn bes
El:ll:ri. by and between Carrollwood Development, LLC, hereinafter referred to as
“‘Developer,” and the Henderson County Board of Commissioners, hereinafter referred

to as “Board;”

WITNESSETH:

WHEREAS, the Developer is attempting to secure approval of a Final Plat for a
portion of a proposed subdivision known as Riverwind, Phase IV, located in Henderson
County, North Caralina; and

WHEREAS, the Henderson County Planning Board conditionally approved the
Master Plan and the Developmeant Plan for Riverwind, Phase IV, under Chapter 170 of
the Henderson County Code, which is entitled Subdivision of Land, and

WHEREAS, Chapter 170 requires the completion of certain improvements prior
to Final Plat approval, however Sections 170-38 and 170-39 allow the Board of
Commissioners to permit the Developer to post an irmevocable letter of credit with
Henderson County to guarantee the completion of said required improvemeants, and

WHEREAS, the Developer has requested that the Board of Commissioners
approve the posting of an irrevocable letter of credit to guarantee and secure the
completion of said improvements in lieu of completion of all improvements prior to said
approval;

IT IS THEREFORE AGREED as follows:

1. The Developer will, on or before the 15th day of January, 2005, complete as
required the following improvements to serve lots 1 through 3, 32, and 48
through 49 in Riverwind, Phase [V (area illustrated on the attached plans): road
construction {including, but not limited to, grading, installation of gravel and
asphalt, shoulder stabilization work, etc.); water system installation and sewer
system installation, including improvements related to the wastewater freatment
plant, as required by the Henderson County Subdivision Ordinance, as shown on
the Master Plan and the Phase IV Development Plan for Riverwind conditionally
approved by the Henderson County Planning Board on January 20, 2004, and as
shown on the attached cost estimate prepared by G. Thomas Jones, lll, P.E.
and dated 10/26/04,

2. The Developer will post with Henderson County an irrevocable letter of credit
guaranteeing completion of said improvemeants by the required date. Said letter
of credit must be issued by bank licensed to do business in North Carolina, in the
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amount of at least 5212 ,240.00 {the “Improvement Guarantee™), payable to
Henderson County, and having an expiration date not earlier than 60 days after
the completion date stated in Paragraph 1, above.

3, In the event that the required improvements are completed as required, the letter
of credit will be released. In the event that the improvements are not completed
as required, then the Developer shall be in breach of this Agreement and the
Improvement Guarantee and the County shall call the letter of credit and use the
funds to complete the required improvements.

4, At such time as the (Assistant) County Attorney has reviewad and approved this
Agreement and this Agreement is fully executed, and a letter credit in the proper
form is posted, then the Board will allow the Final Plat{s) for lots 1 through 5, 32
and 46 through 4% of Phase IV of Riverwind to be approved by the Subdivision
Administrator, provided that any other requirements of Chapter 170 of the
Henderson County Code andfor conditions imposed by the Planning Board have
heen satisfied.

% The County Manager shall have the authority to approve the release of portions
of the Improvement Guarantee as work progresses, provided the amaount
remaining under the Improvement Guarantee meets or exceeds 125% of the cost
of the remaining improvements. The County Manager has the discretion to
require the Developer to provide, at the Developer's expense, an independent
verification of the remaining work.

IN WITNESS WHEREOF. the Board has, by appropriate action, caused this
Agreement to be reviewed for approval by the (Assistant) County Attomey and executed
by its Chairman or other authorized member and attested by the Clerk, and the
Developer has caused this Agreement to be properly executed, this the /5 day of

Tacempers , 2005

AF"P?VED AS TO FOREM:
Wﬁi [ Pude

County Attorney

HENDERSON COUNTY BOARD OF COMMISSIONERS

BY: FL\ Hmw]hu

Grady Hawl)ins, Chairman
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ATTESTED BY:
[OFFICIAL SEAL]

éllzahetaw Corn, l:lerk o Boan *

DEVELOPER:

Carrollwood Development, LLC

BY: ==t .-__':‘.-n.:'.i."-"';’-‘f- :

Manager

STATE OF NORTH CAROLINA
COUNTY OF HENDERSON

1, ﬁ;ﬂg Tapce = r“?a e el L‘.l' , Motary Public for said County and State, certify
that Elizabeth V. Corn personally came before me this day and acknowledged that she
is the Clerk to the Board of Commissioners of Henderson County, a municipal
corporation and that by authority duly given and as the act of the corporation, the
foregoing instrument was signed in its name by the Chairman of the Board of
Commissioners, sealed with its corporate seal, and attested by her as its Clerk.

THIS the /= day of __s’}};-,:wﬂr 2004
d a*f!-.;JEIVWm" i r‘Lng_L._‘-';

Notary Public

My Commission Expires: _s /v /o & [N'DTAHEAL EEAL]
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STATE OF _§ Lof,y A
COUNTY OF Ve o

|, rvpvesy (oez g 7o, Notary Public for said State and County certify
that (o~ Oy aseny . Manager of Carrollwood Development, LLC, a limited

liahility company, personally carme before me this day and acknowledged the due
execution of the foregoing instrument en behalf of the company.

THIS the L2 day of Novemniger , 2004
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PERFORMANCE GUARANTEE AGREEMENT

STATE OF NORTH CAROLINA
COUNTY OF HENDERSON

THIS AGREEMENT made and entered into this day of __
200_, by and between Carrollwood Development, LLC, hereinafter referred to as
"Developer,” and the Henderson County Board of Commissioners, hereinafter referred
to as "Board:"

WITNESSETH:

WHEREAS, the Board and the Developer entered into an Agreement on or about
the 1* day of November, 2004 (*Original Agreement"), concerning an improvemeant
guarantee for a portion of a proposed subdivision known as Riverwind, Phase [V,
located in Henderson County, North Carolina; and

WHEREAS, the Developer filed with Henderson County an irrevocable standby
letter of credit issued by Carolina First Bank (Number 04-945) in the amount of
$212,500.00 (“original letter of credit”) to serve as the improvement guarantee in
accordance with the Original Agreement; and

WHEREAS, the Original Agreement provided that all required improvements
were to be completed on or before January 15, 2005, and

WHEREAS, the Developer has requested that the Board extend the completion
date for the required improvements to April 15, 2005; and

WHEREAS, the Developer has completed certain required improvements and
anticipates requesting a partial release of the improvement guarantee in accordance
with the Original Agreement; and

WHEREAS, the Developer has requested that, in the event that such a partial
release of the improvement guarantee is approved in the future by the County Manager,
the Developer have the ability to post cash or a certified check with Henderson County
for the balance of the improvement guarantee in lieu of providing an amendment to the
original letter of credit reflecting the partial release;

IT IS THEREFORE AGREED as follows:

1. The Developer will, on or before April 15, 2005, complete as required the
following improvements to serve lots 1 through 5, 32, and 46 through 49 in
Riverwind, Phase [V: road construction (including, but not limited to, grading,
installation of gravel and asphalt, shoulder stabilization work, ete.); water system
installation and sewer system installation, including improvements related to the
wastewater treatment plant, as required by the Henderson County Subdivision
Ordinance, as shown on the Master Plan and the Phase [V Development Plan for
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Riverwind conditionally approved by the Henderson County Planning Board on
January 20, 2004, and as shown as shown in the cost estimate and other
documents attached to the Original Agreement.

2, In the event that the Developer does not request a partial release of the
improvement guarantee prior to the expiration of the original letter of credit, the
Developer shall file with Henderson County an amendment to the original letter of
credit which indicates that said amended letter of credit will expire no sooner than
60 days after the new completion date of April 15, 2005. In the event that the
remaining required improvements are completed as required, the amended letter
of credit will be released. In the event that such improvements are not completed
as required, then the Developer shall be in breach of this Agreement and the
improvement guarantee and Henderson County shall call the amended letter of
credit and use the funds to complete the remaining required improvements. The
Developer shall be required to reimburse to the County any amounts expended
to complete the remaining required improvements that exceed the improvement
gquarantee.

3. In the event that the Developer requests a partial release of the improvement
guarantee either prior to the expiration of the original letter of credit or after the
submittal of an amended letter of credit as described in Paragraph 2, above, the
Developer shall have the option of depositing with Henderson County cash or a
certified check in lieu of the original letter of credit (or amended letter of credit, if
applicable) provided: the Developer notifies the Henderson County Planning
Department in writing of its desire to do so; the (Assistant) County Attorney
approves such new form of improvement guarantee; and the amount remaining
under the improvement guarantee meets or exceeds 125% of the cost of the
remaining required improvements. Henderson County will hold the monies in an
interest-bearing account with all interest accruing to the Developer upon the
condition that all required improvements be completed by the required date. In
the event that the required improvements are completed as required, the monies
and all accrued interest will be returned to the Developer. In the event that the
improvements are not completed as required, then the Developer shall be in
breach of this Agreement and the improvement guarantee and the monies and all
accrued interest shall be forfeited by the Developer and shall be used by
Henderson County to complete the required improvements. The Developer shall
be required to reimburse to the County any amounts expended to complete the
required improvements that exceed the improvement guarantee.

4, At such time as this Agreement is fully executed and the Developer has either
filed an amendment to the original letter of credit as provided in Paragraph 2,
above, or substituted cash or a certified check for the letter of credit (original or
amended) as provided in Paragraph 3, above, the Developer will be released
from its obligation to complete the required improvements by January 15, 2005.
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5. The County Manager shall have the authority to approve the release of portions
of the improvement guarantee as work progresses, provided the amount
remaining under the improvement guarantee meets or exceeds 125% of the cost
of the remaining required improvements. The County Manager has the
discretion to require the Developer to provide, at the Developer's expense, an
independent verification of the remaining work,

IN WITNESS WHEREOF, the Board has, by appropriate action, caused this
Agreement to be reviewed for approval by the (Assistant) County Attorney and executed
by its Chairman or other authorized member and attested by the Clerk, and the
Developer has caused this Agreement to be properly executed, this the day of

, 200,

APPROVED AS TO FORM:

County Attorney

HENDERSON COUNTY BOARD OF COMMISSIONERS

BY:

William L. Moyer, Chairman

ATTESTED BY:
[OFFICIAL SEAL]

Elizabeth W. Corn, Clerk to the Board

DEVELOPER:
Carrollwood Development, LLC

BY:

Manager



Ferformance Guarantee Agreement January 2015
Riwerwind, Phase IV {Portion), Extension Page 4

STATE OF NORTH CAROLINA
COUNTY OF HENDERSON

i . Notary Public for said County and State, certify
that El|zabeth W. Comn personally came before me this day and acknowledged that she
is the Clerk to the Board of Commissionars of Henderson County, a municipal
corporation and that by authority duly given and as the act of the corporation, the
foregoing instrument was signed in its name by the Chairman of the Board of
Commissioners, sealed with its corporate seal, and attested by her as its Clerk,

THIS the day of , 200_.
Notary Public
My Commission Expires: [NOTARIAL SEAL])
STATE OF
COUNTY OF

l, . Motary Public for said State and County certify
that . Manager of Carrollwood Development, LLC, a limited
liability company, personally came before me this day and acknowledged the due
execution of the foregoing instrument on behalf of the company.

THIS the day of 200 .

Notary Public

My Commission Expires: [NOTARIAL SEAL]





